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07 Evidence (a) in general. 


VIDENCE, Evidentia: This Word 
E. in legal Underſtanding (faith Coke, 1. 
Inſt. 283.) doth not only contain Mat- 
ters of Record, as Letcers Patent, Fines, Re- 
coveries, Inrolments, and the like; and Wri- 


(a) As the Diſcovery of Truth is of the utmoſt Con- 
ſequence to the Good of Society, ſo it lays Men under the 
ſtrongeſt Obligations, when called upon to give their Evi- 
dence, to adhere inviolably to Truth; and this is a Matter, 
not only enjoined by the Precepts of Religion, but alſo by 
thoſe of Reaſon ; the Violation of Truth being a Sin 
againſt human Society, as it breaks in upon that Corre- 
ſpondence that is neceſſary to fociable Creatures, by deſtroy- 
ing the End of Language, which is the common Tie and 
Band of Society; and as raiſing a different” Idea in the 
Mind of the Hearer from that which-1s formed in the 
Mind of the Speaker, deſtroys all Intercourſe between 
Mankind; ſo it prevents that Truſt from being repoſed 
in them which is ſo neceſſary to their own Preſervation, 
and the good of others. 2 Bac. Abr. 284. 
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Of Evidence in general. Ch. 1 275 
tings under Seal, as Charters and Deeds; and 
other Writings without Seal, as Court-rolls, 


Accounts, and the like, whe are called Evi- 


dences, Inſtrumenta: But in a larger Senſe, it 
containeth alſo Teſtimonia, the Teſtimony of 
Witneſſes, and othef Proofs to be produced 
and given to a Jury for finding of any Iſſve 
joined between the Parties: And it is called 


- Evidence, becauſe thereby the Point in Iſſue 


is to be made evident to the Jury: Probationes 


debent eſſe evidentes (id eſt) Perſpicuæ & factles 
intelligi. 


And this Evidence (with Bralton) we may 


term probatio duplex, (viz. viva, as Witneſſes 
viva voce; and Mortua, as by Deeds, Writings 


and Inſtruments; and Violentia præſumptio, in 


many Caſes, is plena probatio ; and therefore if 
all the Witneſs to a Deed be dead, then the 
Deed ſhall receive Credit per Selen Agillo- 
rum ſcripture, &c. but eſpecially if there hath 
been a continual and quiet Poſſeſſion ; which is 
a violent Preſumption, 1 Inſt. 6. for no Man 
can keep his Witneſſes alive. 

If a Thing be generally referred to Proof, 
this ſhall be intended Proof by Jury ; bur if 
other Manner of Proof be agreed upon, that 
ſhall rake away the Proof which the Law gene- 
rally intends by Jury. Heb. 127. As if I pro- 


miſe to pay what Money you prove B. bor- 


rowed ; this may be proved in the ſame Act ion 
brought upon the Promiſe, Yide Roll. Tit. 
Trial, 594, 595. 

The Teſtimony of Witneſſes wivd4 voce is 
more effectual to diſcover the Truth than their 
Depoſition in Paper, by confronting them one 
with another, and applying Queſtions for which 
they cannot be prepared. Vin. Evidence, 52. 
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Ch. 19. , Evidence in generol. 


Eridence, in legal Underftanding, not only 


contains Matter of Record, as. Letters Patent, 


Fines, Recoveries, Inrollments, Fc. Writing, 
under Seal, as Court Rolls, Accounts, Sc. but 
Witneſſes, and other Proots to be produced and 
given to a Jury for the finding any Iſſue joined 
between the Parties; and it is called Evidence, 
becauſe the Point in Iſſue is thereby to be made 
evident to a Jury: Proofs ought to be perſpicu- 
ous and eaſy to be underſtood. Im. 
Evidence to a Jury is what may be given 
in Evidence, as by Pare! Ore tenus, or by Mri- 
ting; but nothing can be delivered in Evidence 


to a Jury, but what is of Record or under Seal, 


without Conſent. Ibm. 

It is only given for the Information of Con- 
ſcience, yet if no Evidence be given on either 
Side, the Jury may notwithſtanding find a Ver- 
dict either for. Plaintiff or Defendant, and even 
though the Evidence be given excluſive, they 
may find againſt it, and hazard an Attaint if 
they pleaſe. Im. 0 

Evidence viv4 voce is always beſt; and tho 
the Law requires the be/# Proof that can be had, 
yet, when that cannot be had, it is ſatisfied with 
that which can. Evidence which is contrary 
to the Malter in Iſſue, or which is not agreeable 
to it, is not good; but where the Evidence 


proves the Efef of the Iſſue, it is good; and 


it ſuffices to prove the Subſtance wichout any 
preciſe Regard to the Circumſtances. Im. 

In Caſe, the Declaration was for delivering 
Goods not merchandizable, knowing them to 
be naught, this Sciens need not be proved in 
Evidence, Viner, Trial, 348. 
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Of Evidence in general. Ch. 15. 


| - There is a Difference between Pleas of Per- 
| formance and Pleas in Excuſe ; in the latter the 


Party is bound to prove it as pleaded, but not 
in the former. Ibm. 349. 95 


Always when a Man pleads the Giant 


5 ue, if his Evidence ſtands with his Iſſue, and 


proves it, the Evidence is good; but other- 
wiſe, where the Evidence een not prove it. 
Thm. 352. 

In a Writ of Right, if the Miſe be joined 
upon the meer Right, a collateral Warranty can- 
not be given in Evidence, for he hath no 
Right to it, it therefore ought to have been 
pleaded. Im. 354. 

In Treſpaſs, the Defendant pleads chat the 
Place where, Sc. is his Freehold, and gives in 
Evidence a Fine wich Proclamations; this is 


good Evidence, becauſe it is a Title. Ihm. 


So in falſe Impriſonment, if the Defendant 
juſt ifies by Warrant made after the Arreſt, the 
Plaintiff may reply de injurid ſud propria, c. 
And give the Matter in Evidence. Im. 

A Fact alledged to be done on a particular 
Day, when no Fact was done, if it fall out u 
on the Evidence, that the Fact was done be- 
fore the Action brought, it IS ſufficient, 
Thm. 

If the Point in Iſſue be a bare Agreement, 
or ſimple Contract, without complex Matter, 
and the Evidence proves an Agreement Special, 
yet this is good: So of a Feoffment abſolute, 


and the Proof is of a Feoffment conditional. 


Thm. 


A Deed of Feoffment without Livery may 
be given in Evidence as a Releaſe, Ibm. 


Where 


0 


Ch. 15, Of Evidence in general. 


Where a Demiſe is pleaded to Huſband and 
Wife, a Fine ſur Releaſe to them, is no Evi- 
dence to prove the ſame; but in an Action 
on the Caſe by the Huſband of an Afſump/it 
made zo him; if the Evidence be that the 4/- 
ſumpfit was made to the Wife, and that he did 
agree to it, this is good. Im. 357. 

When an Information or Action is brought 
upon any $S/atute, if the Defendant be diſcharged 


by any Proviſo therein, he may give it in Evi- 


dence; but if it be any Foreign Matter, even 
though it be a Licence purſuant to a Proviſo 
of the Statute, he muſt plead it; per Turner F. 
though Hale ſaid, that a Licence purſuant 10 a 
Proviſo was the ſame as a Proviſo, and might 
be given in Evidence. bm. 359. See Roll. Trial, 
683. pl. 11. and 2 Roll. Rep. 92. 

In Aſſize, if the Tenant pleads Nul Tort 
vul Diſſeiſin, he cannot give a Relcale after the 
Diſſeiſin in Evidence; but he may give in 


Evidence a Releaſe before the Diſſeiſin, for then 


upon the Matter there is no Diſſeiſin. 

In Treſpaſs by the Warden of the Fleet, and 
Not guilty pleaded, it is good Evidence to ſay 
he was not Warden. Im. 


In Caſe, founded upon an Injury done, every 


Thing that ſhews that the Defendant did what 


he might /awfully do, may be given in Evi- 


dence upon a Not guilty, for that-proves he had 
done no Injury. 

So upon a Non aſſumpfit, Non dimiſit, or Non 
detinet, being in Iſſue, every Thing may be 
given in Evidence which di/affirms the Contract, 
for that goes to the Giſt of the Action; for 
ſince there is no Contract to be performed at 
the Commencement of the Action, there could 
therefore be no Treſpaſs for Non-performance 
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O Evidence in general. Ch. 15. 
of it; a Releaſe therefore goes to the Gift of 
the Action, for it ſhews there was no Con- 
tract at the Time the Action was com- 

menced. 75 ö J 
For as in Trover the Plaintiff claims a Right 
to the Thing he declares on, therefore every 
Thing that ſhews the Contract to be void, as 
Nonage, or more Money loſt at Play than the 
Statute allows of, may be given' in Evidence 
on the General Iſſue; for on a void Contract 
the Plaintiff hath no Right to any Remedy; 
this therefore, and the like, goes to the Gift of 
the Action. | 

Nota; That the Gift of the Action is the 
Fraud and Delufion that the Defendant hath 
offered the Plaintiff in not performing the Pro- 
| miſe he had made, and on relying on which 
the Plaintiff is hurt; and therefore what goes 
to ſhew that there was no Contract, or that it 
was performed or paid, or releafed, or that there 
was #0 Conſideration, or diſcharged, goes to 
the Gift of the Action, becauſe there could be 
no Fraud or Deluſion to the Plaintiff at the Time 
of the Action brought, nor could he rely. on 
that which had zo Being; theſe Matters there- 
fore need not be pleaded but may be given in 
Evidence on tf. General Iſſue. Vin. Trial, 
359- | | 

When a Man can have Advantage of the 
Special Matter by Way of Pleading, he ſhall 
likewiſe in the Evidence; as for Inſtance, the 
Rule of Law 1s, that a Man cannot juſtify the 
Killing or Death of another, and therefore 
in that Cafe he ſhall be received to give the 
Special Matter in Evidence, as that it was /e 
Defendendo, or in Defence of his Houſe, or in 

"I" 


ke... bd As. od. Bono dh OE ai 


ww Fw TCH. 


* OQ 


a oa 


3.0 


Ch. 15. Of Evidence in general. 


the Night againſt Thieves and Robbers. Im. 
_ 
: If an Attachment and Condemnation be, 
before a Writ purchaſed, it may be given 1n 
Evidence upon the General Iſſue, becauſe it is 
an Alteration of the Property before Action 
brought. Lom. 15 
Per Cur. If an Executor ſuffer Judgment to 
go againſt him by Default, upon executing a 
Writ of Inquiry he is eſtopped, and ſhall not 
give the Want of Aſſets in Evidence, as if it had 
been in the Caſe of an Heir, for he ſhould have 
pleaded- plene Adminiſtravit, or ſpecially what 
Aſſets he had, et non ultra. Vin. Evid. 61. 

When once a Perſon hath entred upon Evi- 
dence by Deed, if he fail in his Evidence, he 
cannot afterwards go to pare! Evidence of bat 
Fact. Ibm. | 

Wen a Releaſe is pleaded it muſt be pro- 
duced in Evidence, for the Court is to judge of 
its Force in Law; but where Charters are Toft 
or burnt, in ſuch Caſes of Neceſſity the Law 
allows a Proof then without producing them. 
Tbm. ; 

A Leaſe made upon an Ovtlawry: produced 
in Evidence to prove a Title, the Outlaw 
itſelf muſt alſo be produced, for that is the 
Ground of the Leaſe, and by Conſequence of 
the Title; but if the Leaſe be produced to 
prove other Matter he need not produce the 
Outlawry, but may have the Leaſe only read 
in Evidence, though in both Cafes the Leaſe 
muſt be proyed. Im. | 

So it is of an Extent, the Plaintiff muſt 
ſhew on what the Extent is grounded: So in 
Debt for Rent upon a Leaſe parol, and Nil debet 
pleaded, the Plaintiff muſt ſhew his Title to 
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Evidence in general. Ch. 15. 


the Land; but contra upon a Leaſe under Seal, 

for the Defendant is eſtopped by his Accep- 
tance and Sealing a Counterpart. Im. 

So in Debt for Tithe by, a Parſon, he muſt 
prove his Inſtitution and Indufion, and Read- 
ing the 39 Articles, for this is his Title to the y 
Tithe. Im. | 
The Sheriff, upon an Aſſignment of a Bail- 
Bond doth not part with the Bond, becauſe 
he is to be indenmified if the Plaintiff be nonſuit, 
but he muſt produce it at the Trial. Im. 62. 

 Conſequential Damages way be given in Evi- 
dence, in an Action on the Stat. againſt ſuing in 
the Admiralty, though not mentioned in the 

Declaration; as, that he Lat the Profits of his 

Voyage. Ibm. 76. 

When yo. have a good Matter | in Bar, and 
an Opportunity to plead it, you ſhall not give 
it in Evidence. Ibm. 

In all Caſes, where a Man admits 1 Ac- 
tion were it not for ſpecial Matter, that 
Matter may be ſpecially 1 f though it 
may likewiſe be given in Evidence on the Ge- 
neral Iſſue. Ibm. 77. 

It is not a Rule, that becauſe a Matter may be 
given in Evidence, that therefore it muſt not 
be pleaded ſpecially ; for it very often happens 
to be in the Election of the Defendant either 
to plead it ſpecially or not, as he ſhall be ad- 
viſed. Ibm, 

Where the Matter of the Plea confeſſes the 
Cauſe of Action, but avoids, Sc. the Defen- 
dant may there plead ſpecially, though he might 
have given it in Evidence; but otherwiſe where 


the Matter of the Plea doth not avoid, but 
*. Im. 


Where 


Ch. 15. Of Evidence in general. 


Plaintiff's Action, which the Defendant can- 
not give in Evidence upon the General Iſſue, 
he muſt then plead it ſpecially : So, where there 
is a meer Matter of Fa, to avoid the Plain- 
tiff's Action it may be given in Evidence 
on the General Iſſue; but if the Matter of Fact 
contains likewiſe Matter of Law, the Defendant 
may either plead ſpecially or generally, and give 
the ſpecial Matter in Evidence. Im. 78. 

It was originally but an Indulgence to give 
Accord with Satisfaction in Evidence upon Non 
aſſumpſit pleaded, but it hath crept in, and is 
now ſettled. 


Part, and Nil habuit in Tenementis as to other 
Part, this is ill, for in Conſtruftion of Law, 
Nil habuit, &c. goes to the whole, and Nil 
diebe. makes the Plea double, and on Nil debet, 
Nil habuit, Sc. might have been given in Evi- 
dence, but by pleading NVil debet the Demiſe is 
admitted; and then by adding Nil habuit it is 
repugnant. Im. . 
Coverture, Infancy, &c. may be given in 
Evidence upon the General Iſſue z but upon a 
Not guilty in Treſpaſs Quare clauſum fregit, a 
Highway cannot be given in Evidence. Im. 
79, 80. 

Where a general Juriſdiction is given by Sta- 
tute, and a Proviſo excepts particular Perſons or 
he Things, all thoſe may be given in Evidence; 


n- for if the Party or Thing is not within the 
ht Act, the Perſon accuſed is Not guilty; but 
Te” where the Juriſdiction is limited, and confined 
ut to particular Perſons or Things, with a Proviſo 
of Exception, this muſt be pleaded, and 5 

mu 


re 


Where there is a ſpecial Matter to avoid the 


Debt for Rent upon Demiſe, Nil debet as to 


355 


— — - 
— 


Zr nt , , 
r 2 — — 


5 8 


—— 5 
— Paw 


Of Evidence in general. Ch. b 5. 
muſt ſhew how the Perſon or Thing i is within 


the Act. Ibm. 


Whatever is a Diſcharge of the Action may 
be given in Evidence, as a Releaſe, Sc. and 
whatever Promiſe is made by Parol, may. be 


diſcharged by Parol. Ibm. 80. 


In a Declaration about a Seat in a Crt, 


you need not alledge the Repairing of the Pew, 
but upon the Trial you muſt prove it. Im. 


In Felonies, &c. heretofore the Perſons that 
gave Evidence for the Priſoner againſt the King 
were not {worn ; but fee Siderin 211. and Stat. 


. and tat. 1 Ann. c. 9. and the 


Law now 1s, that they ſhall be ſworn. 

B. was indicted for firiking F. in Weſtmin- 
ſter- Hall, and the Witneſſes that gave Evidence 
for B. were admitted to be ſworn. 

And fo the Defentlant's Witneſſes in Ap— 
peal of Murder. And the Court would not al- 
low Evidence upon Oath, given upon the In- 
dictment, although the Witneſs was dead; nor 
is Evidence upon the Indictment of Treſpaſs 
Evidence uþon an Action of Treſpaſs. 

Upon Indi&tmeats and Informations concern- 


ing Criminal Offences, as againſt a Juſtice for 


compounding of Recognizances, Sc. upon Mo- 
tion the Court will order the Proſecutor to give 
particular Inſtances, that the Defendant may 
know. What to defend. Keb. 2 Part 220. 

A Jew being a Witneſs, is ſworn on the Old 
Teſtament, and Perjury upon the Statute 5 Eliz. 
cap. 9. may be aſſigned upon this Oath ; fo if 
it be taken on the Common- Prayer Book, that 
hath the Epiltles and * Keb. 2 Part 314. 
Hill 19, 20 Car. 2. B. R 
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Ch. 13. Of Evidence-in general. 


Proofs to determine Matter of Fact, and to 
be offered to a Judge and Jury, are of two 
Sorts. "Firſt Living, as by Witneſſes, and to a 
Jury one Witneſs is ſufficient. And dead, as 
Matters of Record, as Letters Patent, ' Fines; 
Recoveries, Inrollmente, &c. Writings ſealed 


and delivered; and Feoffments, Leaſes, Re- 


leaſes, Sc. And without Seal, as Court- Rolls, 
Accounts, Sc. And if the Caſe be between 
the King and a Priſoner, he is firſt to ſay 
what he can for himſelf, and then all that 
can ſay any Thing againſt him are to be 
heard upon Oath, and then others may be heard 
for him: And according to this Evidence on 
both Sides, or without any Evidence at all, the 
Jury are to give their Verdict, according to 
their Knowledge and Oath. 

The Jury are obliged to take Cognizance 
of what is nn Evidence, on Pain of an 


Attaint. 


Payment Time out of Mind, is good Evi- 
dence of an Endowment. 

Where the Evidence proves the Effect and 
Subſtance of the Iſſue, it is good. | 

In Challenge to the Array, becauſe made at 
the Denomination of the Sheriff*s Clerk, Evi- 
dence at his Bailiff's Denomination is good, 
— favourably made is the Subſtance. 38 

6. 9. 

Upon the General Iſſue the Defendant may 
give any Thing in Evidence, which proves 
the Plaintiff hath no Cauſe of Action, or which 
doth entitle the Defendant to the Thing in 
Queſtion, 

But if he hath Cauſe of Juſtification or Ex- 
eule, it muſt be pleaded; wherefore upon Non 

actinet 


. 
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detinet in Detinue, ihe Defendant - may give 
in Evidence a. Gift from the Plaintiff; for 
that proveth that he doth not detain. the Plain- 
tiff's Goods; but, he cannot give in Evidence 


that the Goods were pawned to him for Mo- 
Ys and that it is not paid, but he muſt plead 


1 Inſt. 283. For che epa is in the 


; Pledgcr. 


Waſte was e in Boſeis in ſutcidendo 


& vendendo decem Quercus. The Defendant in 
Fact bad only lopped them; held he might 
plead Nul Maſt fait, and give this ſpecial Mat- 


ter in Evidence. Dyer 92. pl. 16. 

Waſte was aſſigned in fodiendo faſſam in 
quodam Prato. The Defendant pleaded Nul 
Waſt fait, and the Jury found the Defendant 


made the Trench to drain the Water,  where- 


by the Ground was better'd, and not damag'd. 
O0⁰. That this ought to have been pleaded, but 
it was held, it might be given in Evidence, be- 
ing no Waite. Dyer 361. 6b. pl. 12 

Upon the Plea, Nul Waſt fait, in an Ac- 
tion of Waſte, he may give in Evidence any 
Thing that proved it no Waſte; as by Tem- 
peſt, by Lightning, by Enemies, Fc. But he 


cannot give in Evidence any juſtifiable Waſte, 
as to repair the Houſe, or the like; nor a Re- 


paration of the Waſte before the Action 
brought. For the Rule is, That the Evidence 
mult ſtand and agree with the Iſſue. 1 Inſt. 28 3. 
See Gilb. L. of Evid. 274. So the Defendant 
may give in Evidence, that the Houſe was burn- 
ed by Accident, for this is no Waſte, becauſe 


it cannot be ſuppoſed within the Party's Power 


to prevent, Gilb. L. of Evid, 274. 
If 


Fon! 
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If a Man bring an Action of Waſte, upon 


we General Iſſue of Nullum fecit Vaſtum, the 


Defendant cannot give in Evidence that the 
Houſes were repaired, and the Waſte ſet right 
before the Action brought, for this confeſſes 
the Waſte: and avoids the Action, by ſne wing 
that it is not lawful for the Plaintiff to bring 
his Action where the Injury is already redreſſed, 
and on the General Iflue, the Plaintiff denies 
any cauſe of Action. G7lb. L. of Evid. 273, 4 

So upon this Iſſue the Defendant cannot — 
in Evidence a Licence to cut down Trees; for 
this is to confeſs, and not to deny the doing of 


the Waſte. Gilb. L. of Evid. 274. 


If the Defendant cut Timber, and lay it out 
in Repairs, he cannot give that in Evidence on 
the General Iſſue, but he ought to plead it 
ſpecially ; for this Evidence confeſſes and avoids 
the Declaration, and it admits' the Fact of the 
Declaration, but brings thoſe Circumſtances in, 
which ſhew the Fact may be lawfully done 
and therefore the foregoing Reaſons ought to 
be offered to the Court. Gil. L. of Evid. 274. 
Objection: But it may be faid that this Evi- 
dence falſihes the Declaration, inaſmuch as it 
proves that the cutiing of the Timber is not 
the Diſinheritance of the Leſſor, and fo it may 
be given in Evidence on the General Iſſue. 
Anſwer : If you admit any Fact, you allow all 
the Conſequences of that Fact; now when the 
Defendant's own Evidence do atteſt the cutting 


| of the Trees, he muſt allow the Conſequences 


of that Fact, when it is to the Leſſor's Diſin- 
heritance; for on the Iſſue nothing but the 
Truth of the Fact in the Decliracion can be 
called in Queſtion z you cannot therefore on 
this Iſſue allow the Truth of the Fact, and yet 


offer 


[ 
h 
5 
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Eſtate for 
Life. 
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offer it to the Jury, and deny all the Conſe- 
vences of the Law attending upon the Fact, 
= that is improper to the Jury, who are not 
Judges of the Law, and therefore muſt be of- 


- fered to the Court who are, and 8 


notwithſtanding this Objection ought to be 


pleaded. Gilh, L. of Evid. 275. 


Upon Not guilty, in an Action upon Ft 
Statute de parco frafto, That the Phaigtir hath 
no Park, is god Evidence. 19 H. 8. 9. Poll, 


Trial, 683. fl. 6. 


It the Defendant pleads Payment to a Bond 
or Bill, and it appears, the Debt is. very. old, 


and it hath not been demanded, nor any Uſe 


paid for many Years, a common Preſumption 
is good Evidence, that the Money is paid, and 


the Juries uſe to find for the Defendants in 


ſuch Caſes. 

Evidence ſhall never be pleaded, but the 
Matter of Fact ſhall be pleaded ; and if it be 
denied, the Evidence ſhall be given to the Ju- 
ry, not to the Court. Lib. 9.9. 

Evidence, that the Wife of every Copyholder 
ſhall have the Land durante viduitate, will not 
maintain the Iſſue, that the Cuſtom of a Manor 
is, That ſhe ſhall have the Land during her Life, 
after her Huſband's Death, becauſe, though 
durante viduitate imports an Eſtate for Life, yet 


an Eſtate durante vita, is more large and bene- 
ficial. Lib. 4. 30. 


| | What may be Things done before the Memory of Man in 
1 


_ Evi- another County, or in another Kingdom, may 


| be given in Evidence to a Jury, as Aſſets in an- 
| | other County, Sc. Moor 47. See Lib. 4. 22. 
\ 9. 27, 28, C 34. Lib. 6. 46, 47. 


[ 
[ Copy 
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Copy of a Record may be read at a Trial — 

for a malicious Proſecution, though not ordered 

by the Court. 2 Str. 1122. | 
Upon Iſſue, Payment at the Day; Payment Payment, 

before or after the Day is no Evidence, Moor 


47. but opon Nihil debet, it is good Evidence, 


becauſe it proves the Iſſue. 

In Artaint, the Plaintiff ſhall not give more Attaint. 
Evidence, nor examine more Witneſſes, than 

was before; but the Defendant may. Dyer 

212. 


In Actions upon the Cafe, Freſpaſs, Battery, 


or falſe Impriſonment, againſt any Juſtice of 


Peace, Mayor or Bailiff of City or Town Cor- 
porate, Headborough, Portreve, Conſtable, Ti- Special Evi- -* 
thingman, Collector of Subſidy or Fifteen, in dence upon 


any of his Majeſty? s Courts at Weſtminſter, or the General 
elſewhere, concerning any Thing done by an Iſſue, by 


of them, by Reaſon of any of their Offices afore- 
ſaid, and all other in their Aid or Aſſiſtance, 
or by their Commandment, Sc. They may 
plead the General Iſſue, and give the ſpecial 
Matter of their Excuſe or Juſtification in Evi- 
dence. 7 Jac. ca 

Prokibidon for ſaing for Tithes in Bocking- 
Park in Eſſex, and ſurmiſed, that the Lands 
were Parcel of the Poſſeſſions of the Priory of 
Chriſt-Church in Canterbury, and the faid Prior 
and his Predeceſſors had held it diſcharged 
of Tithes tempore diſſolutionis, and pleaded the A nm di- 
Statute of 31 H. 8. The Defendant pleads that mands. 
the Prior and his Predeceſſors did not hold 
them diſcharged, and upon Iſſue joined there- 
on, the Evidence was, That the Prior or his 
Predeceſſors, Time out of Mind, Sc. never 
paid Tithes; but no Cauſe was ſhews: either 
by Unity of Poſſeſſion, real Compoſition, or 

other 


362 | o Evidence in general. Ch. 15. 


In Nil debet, other Cauſe, to ſhew it diſcharged : Cook faid it 
_ was no Evidence, for it is a Preſcription in 
Tithes, a uo decimando. Curia contra; for a ſpiritual 
Lay Peron Man may preſcribe in non decimando, and by 
cannot give the Statute of of 31 H. 8. he ſhall hold it diſ- 


a Nen deci- charged as the Prior held it; and if he held it 
mando in 


diſcharged, non refert by what Means; for it 
E ac ſhall be intended by lawful Means, and the 
King and Jury afterwards found it for the Plaintiff. Cro. 


other K 
re Soc 3 Part 2, 6. Keb. 2 Part 45. 


ons. Lib. 2. Bp. of Winchefter's Caſe. 


Suit in the Spiritual "Dea for Tithes, De- 
fendant pleads, That Plaintiff did not read the 
Articles; and held that Defendant muſt prove 
this, tho' a Negative: For, ſays the Book, the 
Law preſumes that none would loſe his Bene- 
fice rather than read the Articles. 1 Roll. Rep. 

83. . f 

In Ejectment for a Rectory, the Leſſor of 

the Plaintiff muſt prove not only his Admiſſion, 
Inſtitution and Induction, but alſo his Reading 
the Articles, and ſubſcribing them, and his de- 
claring his full and free Aſſent to the Book of 
Common Prayer, within the Time limited by 
the Statute. 1 Sid. 220. 

Affidavit of one convicted of Fangery; not 
to be read to ſupport a Complaiar, 2 Stra. 

. 1148. 

A Church- If a Church-Book, or any Thing elſe be gi- 

Book is no ven in Evidence, which ought not to be allow- 

. ed, the Court above cannot quaſh the Verdict, 

e yon except it be certified and returned with the 

Poſtea, Poſtea, Brownlow's 1 Part 207. But the Court 

26 AJ. p1..4. may order a new Trial, upon cauſe ſhewed, as 

for exceſſive Damage, Sc. 


The 


A. Of Evidence in general, 


The Court will not permit the Jury to carry 
any Writings out with them, but what are prov- 
ed, and under Seal. 9 

The Certificate of the King under his Sign 
Manual, was allowed in Chancery for Proof 
without Exception. Hob. 213. 

Upon a Traverſe of a Leaſe Parol for Years, 
viz, Abſque hoc, quod A. dimifit, Sc. Nibil 
habuit in tenementis may be given in Evidence. 
Dyer 122. | 


Shewing a Grant to dig Turfs, is no Evidence 


againſt a Preſcription for the ſame, but the 
Grant being the ſame with the Preſcription, 
ſhall be taken as a Confirmation, Crew and 
Vernon, Moor 819. Quære tamen, vide Moor 
830. Where a Court of Piepoder is claimed 
by Preſcription and Grant, and good. 2 Cre. 
313. Acc. | 5 

The Confeſſion of a Party muſt be taken 
whole, and not by Parts; as if to prove a 
Debt, it be ſworn that the Defendant con- 
feſſed it, but withal he ſaid at the ſame Time, 
that he paid it; his confeſſion ſhall be valid 
as to the Payment, as well as that he owed 
it; per Hale Chief Juſtice. And ſo is common 
Practice. 1 | 

The Jury are to decide the Fact, and Evi- 
dence is not given but to inform them in their 
Conſcience of the Truth; for although no 
Evidence is given of either Side, yet they may 
give their Verdict of one Side or other. 14 H. 
7. 29. And therefore, although two Witneſ- 
ſes are neceſſary, where the Trial is by Wit- 
neſſes, as in the Civil Law; yet they are not 


of Neceſſity, where the Trial is by Jury. And Office of the 


where Witneſſes are joined with the Jury, yet Jury. 


they may be rejected, if they will not agree 
Vol. II, 2 with 


* 


Bid. 676. pl. 
7. 


Done in tayle. 


Extortion 
ver /. vic. Fee. 


Poſſeſſion. 


Parſon. 


Fait. 


2 
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with the Twelve, and the Twelve may give 
their Verdict. Roll. Trial, 675. 

The Jury, after they are departed from the 
Bar, may return and hear their Evidence of any 
Thing they doubt before the Verdict. | 
Sur Traverſe de done in Tayle, the Witneſſes 


* 


prove, That another made the Done; this doth 
not Warrant the Iſſue 14:4. pl. 13. 


In an Action againſt the Sheriff upon the 
Statute of Extortion, that he took it for 
Bar- fee of one who was acquit, is good Evi- 
dence. 5 

Poſſeſſion is an Evidence of Right, and he 


that hath Poſſeſſion may diſtrain the Cattle of 


him that hath. no Title, for the Taking is in 
reſpect of the Poſſeſſion more than of the Title. 
Roll. Trial, 679. pl. 19 

A Rezeipt of the laſt half Year's Rent is Evi- 
dence that all before was paid. | 

Parſon or not Parſon, in ſuch Iſſue you may 
give in Evidence a Reſignation, although it be 
in another County and Spiritual. Roll, Trial, 
677. pl. 28. 


In Riens paſſe per le fait, not his Deed may 


be given in Evidence. 


In Waſte, the plaintiff declared of a Leaſe 
by 7. S. to the Defendant, whereby FJ. S. 
granted him the Reverſion, to which the De- 
tendant attorned; and the Queſtion was whe- 
ther if the Defendant pleaded Ne granta pas, 
or Riens paſſa per le fait, he could give in E- 
vidence, that he never attorned to the Plaintiff ? 
Shelly thought he could nor, but that he ought 


to traverſe the Attornment; but Knightly and 


Fitaberbert thought he might in either Caſe, 
Dyer 31. pl. 215, 


To 
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To lay a Cuſtom to a Houſe and Land, Cuſtom. 
to prove it to Land only, not good. Goabol; 
234. ; 
"Tis good Evidence to convict one upon the 
Statute Ez. for not coming to Church, to Church, 
prove that the Party was not at his Pariſh | 
Church ſuch a Sunday, and the Party may ſhew 
that he was at Church elſewhere. 3 
After Evidence given, and the Jury ready Former Trial; 
to give their Verdict; and then the Attorney 
General will not proceed, but draws a Juror, 
and brings another Information, none of the 
former Jurors ſhall be admitted to give in E- 
vidence, that the Jury were ready to give their 
Verdict againſt the King in the firſt Informa- 
tion; for this ought not to be diſcovered, for 
ſo no Benefic would accrue to the King by 
his Prerogative to draw a Juror. Roll. Trial, 
679. pl. 10. | 
But this may be given in Evidence in What may bs 


another Action, where the King is not con- | ig in Kr. 
ence upon 2 

cerned, ſpecial Iſſue. 
Upon an Iſſue of Common appendant, Sc. Common. 


common pur cauſe de vicinage cannot be given in 
Evidence. Roll. Trial, 680. pl. 2. 

It an Advowſon be pleaded to be granted Gra» fer fail, 
per fait, and this Iſſue is taken by a Stranger — an 
to the Fait, if it be found granted ſans fait, 3 
or by another Fait it is good; for the Deed Effect of the 
is Surplus, and the Effect of the Iſſue is up- Iſſue. 

*. the Grant, not upon the Fait. Ibid. 651, 
Pl. I. 

If a Man plead Not guilty, he cannot give What Things 
in Evidence a Matter juſtifiable, which. ſhall may be given 
be a Confeſſion of the Act, for this is con- in — 
trary ro the Iſſue. As Son aſjault demeſne in 2 — , 
Battery upon Not guilty : But upon Not guilty Treſpaſs, | 

2 in Battery. 


: 
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in Treſpaſs for beating one's Servant, per quod 
 ſervitium amiſit, you may give in Evidence, 
that the Plaintiff did not loſe his Service by 
5 the Battery. Roll. Trial, 68 2. pl. 1, 2, 5. 
Waſte. Nor upon Null waſt fait can he ſay, ſuff- 


cientment repair devant le brief purchaſe. 1bid. 
| pl. 3. 
Libel. . In an Information for Writing, Printing, and 


' Publiſhing a Libel, That Copies were found 
in the Defendant” s Chamber, is no Publication, 
without diſcourſing it, or Delivery of it out. 
Keb. 2 Part 302. 
What Evi- The Jury can have nothing but what is de- 
cence the , livered to them in open Court, and given in 
1 Evidence by the Party in Court: If an Exem- 
Exemplifica- plification come out of Chancery of Witneſſes 
tions. examined there upon Oath, who are dead, the 
Jury ſhall have this wich them; but if the 
Exemplification comprehend ſome Witneſſes 
alive, and ſome dead, they ſhall not have it 
Pedigree. with them. Neither ſnall they have any Pedi- 
gree drawn by a Herald at Arms, for it is no 
Evidence, only Information for Direction. 
Nor an Office before an Eſcheator, unleſs 
exemplified, nor a Teſtimonial, nor a Part of 
a Fine indented, unleſs exemplified, but they 
may find the lame ſpecially. 
An old Terrier or Survey of a Manor, whe- 
ther Eccleſiaſtical or Temporal, may be given 
in Evidence, for there can be no other way 


of aſcertaining old Tenures or Boundaries. 
Gilb. L. of Evid. 78. 


Terror. Conventicle of thirty or forty, is Evidence 
of Terror, Sc. Keb. 2 Part 558. 
Matter in Matter in law is not to be given in Evi- 


Law. denee, for _ Jury are only to try Matters of 
Fact, 
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Evidence. 3 H. 6. 36. 


367 
Fact. The adverſe Party may demur to ſuch Vaughan's 


Rep. 143- 


A Writing or Anſwer permitted to be read Tatum & pars. 


in Part, may be read in foto. 

The Council of that Party which doth be- 
gin to maintain the Iſſue, whether of Plaintiff 
or Defendant, ought to conclude, 

The Jury may carry from the Bar an Ex- 
emplification under the Great Seal, of Depo- 
firions in Chancery; but if they are not ex- 
emplified, the Jury can only look upon them 
at Bar, but not have them with them out of 
Court, 

Exemplifications of Depoſitions in Equity 
ſhall be delivered to the Jury, if the Party be 
dead; but if they comprehend the Teſtimony 
of ſome that are living, they ſhall not be given 
in Evidence. Gilb. L. of Evid. 21. 

In Evidence, he which affirms the Matter 
in Iſſue, ought firſt to make the Proof to the 
Jury. Litt. R. 36. Godb. 23. 3 Leon, 162. 
Where there are ſeveral Iſſues, if there be one 
Affirmative in any of them from the Plaintiff, 
he ſhall firſt go through his Evidence as to all 
of them; but where the Affirmative lies upon 
the Defendant, he ſhall firſt go through his Evi- 
dence. Vin. Evidence, 60. 

On a ſpecial Iſſue no Body can run into any 


Point that is out of the Iſſue; but on the Ge- 


neral Iſſue, whatever tends to ſatisfy the Plain- 


ifs cauſe of Complaint may be given in Evi- 


dence. Gib. L. of Evid. 233, 4. 


' The King's Meſſage or Letter ſhall not be f 


allowed for Evidence between Party and Par- 
ty; otherwiſe where the Matter was ſecret, 
and that the King only had perſonal Know- 
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ledge, as in Sir George ReynePs Caſe, Co. 9 


Pt 
Mich, 8 Car. Upon Evidence at Bar it was agreed, That 
2. B. R. 66. an old Impropriation ſhall be preſumed to be 
e verſus well and lawfully made. A Vicar might an- 
_ ciently have been endowed without a Deed 
Impropria - ſealed, being only an Ordination of the Biſhop, 
tion, Vicar. and Allotment of Maintenance, 
Hand. The Chief Juſtice ſaid, If a Man be over- 
8 ſea or dead, the Party ſhall be admitted to 
prove his Hand by Witneſſes, or comparing 
with other of his Writings; to which the Court 
agreed. | 
Marriage. In an Action brought by a Woman for ſlan- 
Starch v. Ely. dering of her, by which ſhe loſt her Mar- 
24 Car. 2. riage with J. S. the Marriage of J. S. is not 
Rat. 494+ 3 but ought to be proved in Evi- 
ence. | | 
Foreign At- Cuſtom of foreign Attachment may be plead- 
tachment. ed, or given in Evidence. 3 Keb. 221. 
Evidence may be given to mitigate Dama- 
ges, in all Caſes where Damages are to be re- 
covered; as in Waſte, that the Premiſſcs were 
ruinous at the Time, Sc. or burnt by Ene- 
mies, Sc. See Olive and Gwin's Caſe, in Si- 
derfin 2 Part 155. in the Exchequer, good Mat- 
ter concerning Evidence, where it was adjudged, 
that a Record had in Brecknock in Wales, under 
the Seal of Brecknock, might be given in Evi- 
dence. See Hardr. Rep. 118. 
Refuſing to Lord Preſton was committed by the Court 
_ On of Quarter-Sefſions, for refuſing to be ſworn 
2 3 to give Evidence to the Grand Jury, on an 
1 Indictment of High Treaſon. He was brought 
by Habeas Corpus in B. R. and Holt, C. J. ſaid, 
it was a great Contempt, and that had he been 
there, he would have fined him, and commir- 
ted 
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ted him till he had paid the Fine; but being 


otherwiſe he was bailed. Rex verſus Preſton, 
Sak. 278. | | 


You may take out Execution on a Judgment 


in Paper ſigned by the Maſter, but you cannot 
give a Copy of it in Evidence till it is brought 
in Parchment. Gilb. L. of Evid. 22. 

Charndck was indicted, for that he the 10th 
of February, oO W. 3. & diverſis aliis diebus 


E vicibus tam antea quam poſtea, in the Pariſh 


of St. Clement Danes, did traiterouſly conſpire 
to kill the King. Et per Holt, C. J. Evidence 
may be given of a treaſonable Conſpiracy, c. 
at any Time before or after the Time alledged 


in the Indictment: 


iſt, Becauſe it is only a Circumſtance, and 
of Form, ſome Day muſt be alledged, but it 
is not material. 

24dly, The Inditment lays it to be at divers 
Days and Times, as well before as after, and 


thereby comprehends what was done laſt Year, 


as well as this; and as the Evidence may be 
of Matters before that Time, fo it may be of 


Matters alſo at any Time after the Time ſpe- 


cified in the Indictment, provided it be not 
after the Time the Indiftment was found; nei- 
ther is the Evidence tied up to the Place 
for it may be of any Place, provided it be 
not out of the County; and fo it is of all crimi- 
nal Caſes. Salk. 288. 

Indictment, That the Defendant, with others, 


at the Pariſh of St, Giles in the Fields, rio- 


toully aſſembled, & quoddam cubiculum cujuſ- 
dam S. S. in Domo Manſionali cujuſdam David 


James fregit & intravit, and thirty Yards of 


Stuff took and carried away. On Evidence it 
appeared to be the Manſion-houſe of David 


C 4 Jan ſon. 
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Jamſon, and not James; and held by Parker, 
C. J. at Ni prius, that this did not maintain 
the Indictment. 1 Salt. 385. Regina verſus 
Cranage. 
Dureſs cannot be given in Evidence, but 
muſt be pleaded. Gilb. L. of Evid. 165, 166. 
Perſon pre- Generally Perſons are preſumed to be living, 
| ſumed to be if the contrary be not proved. 2 Roll, Rep. 
e 0 461. Throgmorton verſus Walton, 
— But by 19 Car. 2. cap. 6. If Perſons for whoſe 
Unleſs abſent Lives Eſtates are granted, remain beyond Sea, 
for ſeven or abſent themſelves in this Kingdom ſeven 
Years, Years together, and no evident Proof be made 
of their Lives, in, any Action commenced by 
the Leſſors or Reverſioners for Recovery of 
ſuch Tenements, they ſhall be accounted as 
dead, 
Provided, That if after any Perſons ſhall be 
evicted by Virtue of this Act, the Perſons, upon 
whoſe Lives ſuch Eſtates depend, ſhall return 
from beyond Sea, or on Proof in any Action 
for the ſame, be made appear to be living, or 
having been living at the Time of the Eviction ; 
the Tenant, who has ouſted, his Executors, 
Sc. may enter, Sc. And upon Action a- 
gainſt them that received the Profits, reco- 
ver for Damages the full Profits, with lawful 
| Intereſt. 
Where one And by 6 Annz, cap. 18. Every Perſon who 
in Poſſeſſion hath any Claim to any Remainder, Reverſion, 
_ of an Bliate or Expectancy of any Eſtate whatſoever, af- 
ſhall be con- 
cealed from ter the Death of any other Perſon, upon Afi- 
the Rever- davit in Chancery, by the Perſons claiming Title 
fioner, and thereto, that they have cauſe to believe that 


not ſhewn to ſuch other. Perſon is dead, and ſuch death con- 
him once a 


Year, ſuch FOI ſhall be taken for dead without other Evidence, 
cealed 


Ch. 15. Of Evidence in general. 


cealed by the Guardian, Truſtee, or other Per- 
ſon, may once a Year, if the Perſon. grieved 
think fit, move the Lord Chancellor to order 
ſuch Guardian, or ſuch Perſon ſuſpected to 
conceal, to produce to ſuch Perſon and Per- 
ſons, ſuſpected to be concealed; and if 
ſuch Guardian, Sc. ſhall refuſe or negle& to 
produce the Perſon on whoſe Life ſuch Eſtate 
depends; then the ſaid Court is to order ſuch 
Guardian, £c. to produce the Perſon conceald, 
in Chancery, or before Commiſſioners appointed 
by the Court, (two of which Commiſſioners 
to be named by the Profecutor.) And if ſuch 
Guardian negle& to produce ſuch Perſon ſo 
concealed, and the Return be filed in the Pe- 
tit Bag, the Perſon concealed ſhall be taken to 
be dead ; and the Perſon claiming may enter on 
ſach Eſtate. 75 | 
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By 11 J. & M. Seſſ. 1. cap. 16. It was enact- No Evidence 
ed, That after the Death of any Perſon ſimo- of a ſimonia- 
niacally promoted to a Benefice, the Offence cal Promotion 
or Contract of Simony ſhall neither by Way of alter the 


Title in Pleading, or in Evidence to a Jury, 


Death of the 
Party con- 


or otherwiſe be alledged or pleaded to the Pre- cerned. 


judice of any Patron innocent of Simom, or of 
his Clerk, upon Pretence of Lapſe, or other- 
wiſe, unleſs the Parſon ſimoniacally promoted, 
or his Patron were convicted of ſuch Offence 
at the Common Law, or in ſome Eccleſiaſtical 
Court, in the Life of the Perſon ſimoniack. 


A Peer produced as a Witneſs ought to be peer ſworn 
ſworn. 3 Keb. 631. Earl of Shaftsbury verſus as a Witneſs. 


P. Dighy. 


The Wife is not obliged to diſcover the Wife, 


Huſband's Treaſon. 
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y Evidence in general. Ch. 15. 
Wife de facto only- may bring Treſpaſs for 


an Ajjault by Husband, On Not guilty in Treſ- 


Paſs for an Aſſault, the Defendant gave in Evi- 


dence his Marriage with the Plaintiff ; to en- 


counter which, ſhe proved a former Marriage 
to one Veſtbroot, who was alive at the Time 
of her ſecond Marriage. For the Defendant it 
was inſiſted, the Plaintiff ought not to give Fe- 
lony in Evidence to ſap 


her Marriage with the Defendant being void ab 
initio. T. 4 G. 1. Weſtbrodk v. Stratville, before 
King, C. J. in Middleſex, 1 Stra. 79. 
la an Action for Wages earned by the Plain- 
tiff's Wife of the Defendant's Inteſtate, the Ch. 
Juſtice would not allow the Wife's owning the 
Receipt of 20/. to be given in Evidence againſt 


the Huſband. 2 Stra. 1094. 


No Retaking (hall be given in Evidence in 
an Action of Eſcape, unleſs ſpecially pleaded, 
and Oath be made by the Keeper of the Pri- 
fon, that ſuch Eſcape was without his Conſent ; 
but if ſuch Affidavit prove falſe, ſuch Keeper 
ſhall forfeit 300 J. 8 & g . 3. cap. 27. | 

Every Keeper's refuſing after one Day's No- 
tice, to ſhew the Priſoner in Execution to the 
Creditor or his Attorney, ſhall be adjudged an 
Eſcape. Ibid. 


A Note from Perſons deſiring to charge any Perſon with 


port her Action; but 
this was over - ruled, and ſhe obtained a Verdict, 


2 T es ae. I... 


AA 


„ A Yd 


” IEP, 


the Gaoler, an Action or Execution, ſhall, at their Re- 

Evidence of queſt, have a Note in Wruing from the 

2 Perſon's Keeper of the Priſon, whether ſuch Perſon 

Wks b Priſoner, or not, under Forfeiture of 501. 

TW And ſuch Note ſhall be ſufficient Evidence, 
Ibid. 


Where 
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Where a Woman conceals the Death of her Concealment 
Baſtard-Child, it ſhall be look'd upon as mur- Evidence of 
dered by her, unleſs ſhe can prove by one Wit. Murder. 
neſs at leaſt, that it was Still- born. 21 Fac. 1. 

Cap. 27. 1 | 

10 4 Ejectment brought by the Leſſee of Baſtardy ad- 
Pride on a Trial at Bar in the King's Bench, be _—_ 2 
fore Holt C. J. and Eyre J. The Plaintiff inti- dhe pany 
tled himſelf to the Lands in Queſtion, as Heir Death. 

to George, late Duke of Albemarle, by being 

Son to a Daughter of Monk, who was elder 

Brother to the Duke, (Suppoſing the Duke 

died without Iſſue.) The Defendant claimed 

under a Deed, and alſo under a Will of Cbriſto- 

pher, ſon to Duke George. 

To which the Plaintiff replied, he was not 

Son to Duke George, but a Baſtard, becauſe at 

the Time Duke George married the Mother of 

the. ſaid Chriſtopher, ſhe had a Huſband then 

living; and ſo the Marriage was void; and 

the Plaincif produced ſeveral Witneffes who 
endeavoured to prove this Fact. To this the 

Council for the Defendant objected, That 

they ought tot to be admitted to give Evi- 

dence to baſtardize a Man that was dead, and 

after the Death of his Father and Mother, 

who were married in 1653, and cohabited 
together as Man and Wife continually, to the 

Tim: of their Death, which was ten Years 

after; and Duke Chriſtopher was acknowledged 

as fon and Heir to Duke George, unto the 

Time of his Death, which was in 1668 ; and 

was called fon and Heir in the Settlement and 

Will of Duke George, and enjoyed the Eſtate 
accordingly ; and the Defendant under him, 

by Settlement, for aboye twenty Years: _-_ 

Duke 


5 „ f Ons 


7 a 


—S 
* 


| Duke Chriſtopher alſo ſat in Parliament as Son 


Deceit of the 


Of Evidence in general. Ch. 15. 


and Heir to Duke George; and in a Patent 


182 made by King Charles the Second, was fo ſtiled, 


and in an Act of Parliament that paſſed to en- 
able him to diſpoſe of Lands that were fettled 
on him as ſuch; and therefore they inſiſted 


that no Evidence ſhould be given to baſtardize 


him: But the Judges were of Opinion, that if 


the Facts were true, the Marriage was null 


and void, and the Jury might find the Facts; 
and this Evidence was admitted. 3 Lev. 340. 
The Rule that one fhall not be baſtardized after 


his Death, holds only in the Caſe of Baſtard 
eigne and Mulier puiſne. Pride verſus the Earls 


of Bath- and Montague, Hill. 6 W. z. B. R. 
3 Lev. 340. Salk. 120. 
In an Action on the Caſe for a Deceit, the 


Factor beyond Plaintiff ſet forth, That he bought ſeveral 


Sea, Evidence Parcels of Silk for 


to charge the 
Merchant in 
an Action of 
Deceit. 


Silk: On Trial, up- 
on Not guilty, it appeared that there was no 
actual Deceit in the Defendant, who was the 
Merchant, but that it was in his Factor beyond 
Sea; and the Doubt was, If this Deceit could 
charge the Merchant? And Holt C. J. was 
of Opinion, that the Merchant was anſwer- 
able for the Deceit of his Factor, tho' not 
criminaliter, yet civiliter; for ſeeing ſome Body 
muſt be a Loſer by this Deceit, it is more 
reaſonable that he that employs and puts a 
Truſt and Confidence in the Deceiver, ſhould 
be a Loſer than a Stranger; and upon this 
Opinion the Plaintiff had a Verdict. Hern ver- 
fus Nichols, Salk. 289. 

In an Ejectment upon an Elegit, you muſt 
prove not only the Judgment, and by the Judg- 
ment-Rol}, that the Elegit iflued, and was re- 
turned, but you mult prove the Writ of Elegit 

by 


Cb. 15. Of Evidence in general. 


by a true Copy thereof, and the Inquiſition 
thereon, becauſe the Notice of the Judgment- 
Roll is no more than that the Party did elect 
ſuch Execution to iſſue, and it is the Elegit 
and Inquiſition upon it, that carves out the 
Term, and gives the Title of Entry, ſo that 
the Judgment-Roll is no more than a Memo- 
randum, that it was iſſued and returned, and 
the Copy thereof is no Eyidence, being but a 
Copy of that, which is but a Copy or Memo- 
randum of the Thing itſelf, ſed Quære; becauſe 
Holt was then of a different Opinion, and was 
for allowing the Entry of the Roll to be good 
Evidence. that the Elegit had iſſued; for a 
Notice on the Roll of the Being and Return of 
the Elegit, is as good Evidence, that ſuch Ele- 
git was, as a Copy thereof. Gilb. L. of Evid. 
9, 10. 
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On general Acts of Parliament the printed Statutes, 
Statute Book is Evidence; not that the printed where Evi- 


Statutes are the perfect and Authentick Copies dence. 
of the Records themſelves, for there is no ab- 
ſolute Aſſurance of their Exactneſs, but every 
Perſon is ſuppoſed to apprehend and know the 
Law which he is bound to obſerve, and there- 

fore the printed Statutes are allowed to be 
Evidence, becauſe they are the Hints to that 
which are ſuppoſed to be lodged in every 
Man's Mind already. Bid. 10. 

A ſaving Proviſo may be given in Evidence 
on the General Iſſue, becauſe, if the Party be 
within the Proviſo, he is not guilty on the 
Body of the Act, on which the Action is 
founded, and conſequently, if the Defendant 
ſhew he is within the Proviſo, he is Not guilty 
contra Formam Statuti. Ibid. 11. f 

n 
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Of Evidence in general. Ch. 1-9 
In private Acts of Parliament the printed 


Statute Book is not Evidence, though reduced 


into the ſame Vol. with the general Statute, but 


the Party ought to have a Copy compared 
with the Parliament-Roll ; Q&re, for it ſeems 
the better Opinion, that the Copy of private 
Acts allowed to be Evidence, ought to be un- 
der the Great Seal. But Lord Chief Juſtice 
Parker allowed the printed Statute io be Evi- 
dence, in the Cafe of the College of Phyſicians 


and Doctor Weſt, of the Truth of a private 


AQ of Parliament, touching the Inſtitutions of 


the College of Phyſicians, London. Gilb. Law 


of Evid. 12, 13. 
On Not guilty pleaded, the Defendant can- 


not give Evidence the taking the goods as a 


Deodand. 1 Fr. 61. 

It was held, that no Releaſe could make the 
Bankrupt a Witneſs to prove his own Act of 
Bankruptcy. H. 2 Geo. 2. Field verſus Curtis, 
2 Str. 829. 

What a Man himſelf that is living has ſworn 
at one Trial, can never be given in Evidence 
at another Trial ro ſupport him ; tho? what 
the Witneſs has faid in Diſcourſe may be given 
in Evidence to ſupport him; becauſe the fame 
Oath at anether Trial is no Evidence of the 
Truth of any Man's ſwearing; for if a Man 
be of that ill Mind to ſwear falſly at one Trial, 
he may do the fame on the other, on ihe 
fame Iaducements; but what a Man ſays in Dif 
courſe, without Premediration or Expectation 
of the Cauſe in Queltion, is good Evidence to 
ſupport him. But if a Man bath ſworn at one 
Trial different from what he hath at another, 
75 is good Evidence as to his Dilcredic, Gilb. 
Law of Evid. 69, 70. 

Compariſon 


mm LSE A th 
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Compariſon of Hands is Evidence in civil 
ed but not in criminal Caſes; for the Compariſon 
bat of Hands is no more than a Preſumptian, 
ed founded on the Likeneſs, and the Preſumption 
ions is in Favour of the Defendant, that he is Not 
PE guilty, ſo there is no more than one Preſum 
wy tion againſt another. Gilb. Law of Evid. 54, 55. 
dice On Oath that a Witneſs is dead, or unable 
2 to travel, or detained by Means of the Priſoner, 
* or cannot be found, his Examination before 
TAR the Coroner is good Evidence ; but the Co- 
15 roner muſt ſwear the Examinations are the ſame 
8 which were taken before him on Oath. Cilb. 

| Law of Evid. 140, 141. | 
TEST, It a Man was blind, and the Deed miſ-read 
oi to him, he may plead non ef Faftum, and ſuch 
Evidence will maintain the iſſue, for then *tis 

hay AR; none of his Contract. Gilb. L. of Evid. 
| 164. 

robe; On Queſtion on a Trial, whether the Pro- 

perty of a Parcel of Wine, was in the Defen- 

8 dant, in order to aſcertain whether Alien or 
We Britiſh Cuſtom was due for them, a Paper un- 
SE: der his Hand, being an Affidavit he had been 
given at the Cuſtom-houſe, was given in Evidence, 
e he ſwearing in it that the Wine was his. E. 
8 4 G. 1. B. K. Vin. Abr. Tit. Evid, 8 3. pl. 4. 
Man The Plaintiff or Defendant may make an 
Trial. Affidavit in their own Cauſe depending here, 
1 and it may be filed; but it may not be admit- 
\ Pit. ted in Evidence in the Trial of the Cauſe be- 
be twixt them. id. pl. 2. | 
eee, A Man being about to convey Lands to 
1 Purchaſer, made Oath before a Maſter in Chan- 
Ae cery, that there was no Incumbrance on the 
Gilh Eſtate ; in an Ejectment brought, this Affida- 


vit was produced in Court, but not ſuffered 


ariſon 2 to 


-- 


Of Eüilinte in general, Ch. 15, 


to be read but as a Note or Letter, unleſs the 


Plaintiff would produce a Witneſs to ſwear that 


he was preſent when the Oath was taken be- 
fore the Maſter. bid. pl. 1. cites 3 Mad. 36. 
M. 35 Car. 2. B. R. Smith verſus Goodier. 

Though an Affidavit cannot be read in Evi- 


_ dence, yet if the Party who made the Aﬀida- 


vit be ſworn, and gives Evidence, his own 
Affidavit may be read againſt him; and this is 
allowable, to ſhew in what Manner he contra- 


dicts himſelf. M. 5 V. & M. in B. R. The 


Queen verſus Rachel Taylor, Skin. 403. 
Affidavit by a Plaintiff in Holland, atteſted 
by a Publick Notary, ſhall be admitted a good 


Evidence to hold Defendant to 3 Bail here. 


Vin. Abr. Tit. Evid, 87. pl. 8 
322. 


, cites 8 Med. 


Of Evidence by Witneſſes. 


It is a good Challenge to the Witneſs to 
ſay, that he was one of the Accuſers quod Nola. 
Vin. Abr. Tit. Evid, 1. 

- Oftentimes a Man may be challenged to be 
of a Jury, that cannot be challenged to be 
a Witneſs ; and therefore though the Witneſs 
be of neareſt Alliance, or Kindred, or of Council, 
or Tenant, or Servant, to either Party, (or any 
other Exception, chat maketh him not infa- 
mous) or to want Underſtanding, or Diſcretion, 
or a Party in Intereft, though it be proved 
true, ſhall not exclude the Witneſs to be ſworn, 
bur he ſhall be fworn, and his Credit upon the 
Exceptions taken againſt him left to thoſe of the 
Jury, who are Tryers of the Fact; inſomuch 
as ſome Books have faid, that tho' the Wit- 
nels to the Deed be named a Diſſeiſor in the 


Writ, 


SAS . 
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Writ, yet he ſhall be ſworn as Witneſs to the 
Deed. Vin. Ar. Tit. Evid. 1. cites Co. Lit. 
6. b. 15 l 

If a Perſon be infamous, he ſhall not be ſworn 
as a Witneſs, 1 Inſt 6, 6. 
Men that are fo branded with infamy, that 


they cannot be Jurors, (for which ſee before 


who may be Jurors) cannot be Witneſſes; yet 
per Glyn Chief Juſtice, and Nudrgate Juſtice, 
Mich. 1657. B. R. Conviction of common 
Barretry hinders not from being a Witneſs ; 
but Maynard, Serjeant, held ſtrongly againſt 
it. J. 2 Salk. 690. 5 ; 

At Lent Aſſizes, Suffolk, 1657, St. Jobn 
Chief Juſtice C. B. would not allow one who 
had been whipped' for Petty Larceny to be a 
Witneſs; but Earl Serjeant ſaid, they ought to 
be ſtigmatici that are diſabled from being Wit- 
neſſes: Let per Rolle Chief Juſtice, one burnt 
in the Hand. for Felony may be a Witneſs 
for he is in Capacity to purchaſe Lands, and 
his Fault is purged by his Puniſhment. Sqhle 
388, (355k — 

A bare Conviction of Perjury will take away 


a Perſon's Evidence, becauſe it is an infamous 


Crime; but contra, where, tho? the Puniſhment 
is the Pillory, the Crime is not infamous. 2 
Salk. 514. See Co. Lit. 6. 6. 

A Pardon of Felony reſtores a Party to his 
Credit, and he may be a Witneſs. (a.) Goldb. 


288. 1 Vent. 349. 
| The 


(a) Where the Diſability is only the Conſequence of the 
Judgment, the King may pardon it ; but where the Di/a- 
bility is part of the Judgment itſelf, the King's Pardon 
will not take it away; therefore, if a Man be convicted 
of Perjury on the Statute, the King's Pardon will not re- 

Vor. II. D ſtore 3 
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07 1 by linge. ©. 1 15. 


The $eneral Rule is, that the Huſbind Gin- 
not be à Witnefs for or apainft the Wife, nor 
the Wife ſor or againft the, Huſband, being 
adjudged that the Huſband cannot be a Witneſs 
againſt the Wife, nor the Wife ainſt tige 
Hoſhind, to prove the firſt Marriage, on an 
2 ent on the : Srardite | 1 Jag i. c. 11. for 

ot Mz atria ; but the ond HoſBand or 
Wise may * Joved to give Evidence, ſũch 
end, Mirriift being void,” therefore they 

_ never Huſband nd Wiſe. 2 Bac. Abr. 

But ſome Exceptions have been allowed to 
this general Rule, {RED n Caſe of evi- 


dent Neceflity ; and t erefore it hat been ad- 
Judged, and is the onflant Prictice at this 
Diy, that pn an Indigtchent for a forcible Mar- 
riage, grounded on 3 ah the Wife maß be 


a Witness againft the Hu nd 3 fo where Huſ- 1 
band ot Wife have Eiuſe to demand, Sureries I 
of the Peice apainſt each other. 2 Bac. Abr. 6 
286. 

Alſo in, Lord Audley's Caſe, who held his 
Wife's Hands and Legs while his Servant, , by 
his Command, eg her; the Wife was 
admitted an Evidence. Hutt. i 16. 2 Hawk. 1 
P. C. 432. But in Raym, i. this Caſe is de- 
nied to be Law; and in Vent. 244. it is s doubted 8 


fore; for it is not a Conſequence, but Part of the Jadg- f 
ment, viz. Quod impoſierum non fit receptus. ut Teſtis, cites | 
Coz Ent. 368. But a Pardon by AG of Parliament will ſ 
reſtore him in that Caſe; per Holt Ch. J. 2 Salk. 689. pl. r 
1. E. 7 V. z. B. R. in Caſe of King and 2 ibid. 7 
ſays.2uod Nota. Quære of a Perjury at Common Law, and 5 
if the Law be the ſame ; for there the Diſability i is only 
a Conſeqeence, and not Part of the Judgment ; otherwiſ: ſe, 8 
if a Jury be convict on an Attaint, and cites Raft. h 
56. 4. 


of 


Ch. 15. Of Evidence by Witneſſes. 
of by my Lord Chief Juſtice Hale, becauſe 
here is a Wife de jure, and ſo not like the 
Caſe, where a Woman is admitted to prove a 
forcible Marriage. a | f 

Alſo in Raym. 1. it is ſaid, that a Huſband 
and Wife may be Witneſſes againſt one another 
in Treaſon z but the contrary is adjudged in 
1 Brownl. 47. and with this laſt Book, 2 Hawk. 
P. C. 432. ſeems to agree. 

In a qui tam on the Statute of Uſury, the 
Chief Juſtice refuſed to let the Party to the 
Contract be a Witneſs to prove the Repayment 


| to of the Money, becauſe till that was proved, he 
evl- was no Witneſs at all. T. 11 G. 1. Shank qui 
ad- tam v. Payne, 1 Str. 633. 

this On Indictment againſt the Huſband for an 
lar- Aſſault upon the Wife, the Chief Juſtice al- 
6 be lowed her to be a good Witneſs for the King, 
= and cited Lord Audley's Caſe, State Trial, Vol. 
ries 


I. T. 11 G. 1. The King verſus Azire. 1 Sir. 
633. 

Two were indicted for an Aſſault, one ſub- 
mitted, and was fined 15. and paid it, the o- 
ther pleaded Not guilty, and, upon the Trial, 
the Chief Juſtice allowed him to call the other 


as to him. T. 11 C. 1, The King v. Fletcher, 
Str. 633. | f 

Ina an Indictment proſecuted by the Huſband, 
for ſeducing away his Wife, and keeping her 
ſome Time in Adultery. The Wife was ad- 
mitted to be a Witneſs againſt the Defendant, 
Coram Judice Windbam, Lent Aſſizes at Ale/- 
bury, and the Defendant was found guilty, 
She may be a Witneſs to prove a Cheat upon 
het and her Huſband. Sid. 231. 


D 2 And 


Defendant, the Matter being now at an End 
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And ſo it was reſolved in 7obn Brown's Caſe, 
Trin. 25 Car. 2. B. R. on the Statute of 3 H. 
7. cap. 2. vid. 1 Cro. 492, 

The Wife of a Bankrupt cannot be examin- 
ed by the Commiſſioners under the Statute of 
Bankropts. 1 Brownl. 47. 

There was a Libel in the Spiritual Court, 
cauſa ja dtitationis maritagii, pending which, the 
Wicneſſes who were to prove the Marriage 
were indicted for a Conſpiracy to carry the 
Woman away: by Force, and marry her; and 
ſhe was allowed a good Witneſs. 4 Med. 8. 
Rex verſus Fegas. 

The King cannot be a Witneſs by his Let- 
Roll. Trial, ters under his Signer Manual : One attainted of 
686. H. Piracy cannot be a Witneſs to prove another 

guilty. If he accuſed another before he was at- 
tainted, and afterwards confeſſes he wronged 
him, this Confeſſion ſhall be rejected, becauſe 
he is attainted. A Woman cannot be a Wit- 
neſs to prove a Man to be a Villein. Co. Lit. 

6. 8. 
Roll, Trial, Neither can the Party to the uſurious Con- 
683. pl. 2. tract be a Witneſs againſt the Uſurer, in an In- 
Bat an At- formation upon the Statute of Uſury. But Kinf- 
torney cannot men never fo near, Tenants, Servants, Maſters, 
be a Witneſs Councillors, and Attornies, Sc. may be Wit- 
| ge = neſſes. A Councillor may be a Witneſs to the 
Aatters ſub Agreement, Sc. but not to the Validity of an 
iequent to his Aſſurance, nor to the Council he gave. March 
being em. Rep. 43. If a Witneſs being ſerved with Pro- 
PREM. ceſs, and having Money ſufficient to bear his 
Charges, (or leſs, if he accept it) do not ap- 
pear to give his Teſtimony, he forfeits 10 /. 
to the Party damnified, and muſt recompence 
his Damages, 5 Eliz. 9. If a Witneſs commit 
wilful Perjury, he loſeth 20 J. ſhall be impri- 
ſoned 


Ch.15. Of Evidence by Witneſſes. 
ſoned fix Months, without Bail, ſtand in the 


Pillory, and be diſabled to be*a Witneſs; ſo 


ſhall the Suborner who procures the Perjury. 
5 Eliz. 9. | | F 

In an Indictment for Uſury, the Caſe was, 
The Defendant lent the Profecutor 45 /. on a 
Pawn of Jewels, for a Year, at 9 J. Intereſt ; 
and afterwards the Proſecutor gave the De- 
fendant a Bond for the ſame Money. Holl, 
C. J. admitted the Profecutor to be an Evi- 
dence, de bene eſſe, to prove the Contract; it 
being a Queltion whether the new Bond were 
void or not? Fareſl. 118. Rex verſus Sewell. 

A Party robbed is allowed a good Witneſs 
in his own Action againſt the Hundred, for he 
is not bound, nay he 1s to be blamed, to tell any 
one what Charge he carries with him; and if 
he ſhould nor teſtify, the Law would be often 


fruitleſs for Want of Evidence, or elſe more. 


Robberies committed by the Party's diſcover- 
ing his Money. 

An Approver, or an Accomplice, may be a 
W 2 till he 1s indicted. Vin. Abr. Tit. Evid. 
„„ 

A. and B. jointly committed in Execution to 
the Fleet, at the Suit of the Crown; in an 
Action againſt the Warden for ſuffering A. to 
eſcape, B. was held a good Witneſs to prove 
it. Filzgib. 80. | 

4& 5 Ann. 16. All Witneſſes who ought to 
be allowed good Witneſſes upon Trials at Law, 
ſhall be deemed good Witneſſes to prove any 
Nuncupative Will. 

Caſe againſt Defendant for reſcuing a Perſon 
arreſted on -mean Proceſs, the Party reſcued 


was allowed to be a Witneſs for the Defendant. 
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13 Car. 2. is to have a Moiety of the Forfei- 
ture, being 20 J. It wag moved to, quaſh the 


mer Biſhop had granted it to one Dr. Loyd and 


Of Evidence by Witneſſes. Ch. 15. 

Per Holt CL fed hefitanter, and his Credit 
A to the Jury. 6 Mod. 211. 2 Salk. 690. 

Defendant was convicted of Deer-Stealing 

on the Oath of the Informer, who by Star. 


Conviction, the Informer not being a good 
Witneſs. The Court gave no Opinion, but it 
ſeems he is no Witneſs. 

In the Caſe' of Brereton and Tatam, Mich. 
1656. B. R. Glyn Chief Juſtice cited the Lord 
Chaider s Caſe in this Court, where one Gates 
an Executor was produced to prove the Will, 
as a Witneſs, to which he (as Council) excepted, 
becauſe of his Executorſhip. It was anſwered, 
that he had fully adminiſtred : He replied, that 
Aſſeis might afterwards come to his Hand; 
but the Court reſolved, that it would not be 
preſumed to bar his Teſtimony, which was 
allowed in the principal Caſe, being in Eject- 
ment. 

Aſſumpfit for the Profits of the Office of 
Chancellor to the Biſhop of Landaff: A for- 


the Plaintiff, and the Survivor of them, and 
Dr. Loyd was dead; the preſent Biſhop had 
granted it to the Defendant ; and the Queſtion 
was, whether there was any Uſage to grant 
this Office to two; and the Biſhop was pro- 
duced to proye. no ſuch Ulage ; and held no 

Witneſs. % Mod 16. W 
It is no good 1 to a Witneſs, that he 
hath Common per Cauſe of Vicinage in the 
Lands in Queſtion, becauſe it is but an Excuſe 
of Treſpaſs, and no Intereſt. Clapbam's Caſe, 

Mich. 1657. B. K. 
The ſame of Common of Shack. 
A Feoffment 


Ch. 15. Of Evidence by Witneſſes. 

A. Posten in Fee was wade to ſe of 

§. 150 two Witneſſes ſub ribed ve] o the 
6.05 of it by very and Scifin ; after- 
wards one of the Witneſſes had an Eſtate at 
Win in Part of theſe Lande, and being” x 0. 
duced to prove "the Livery and Seiſin, at a Trial 
at Bar, it was objected to him that now he was 
a Party intereſled) in the Land; but held a BY 
Witneſs. 1 Bu{fr. 22. 

If the Qbligee deviſes che Pet to the 
gor, and his Executors delive up 1 . 88 A 
Satisfaction of the Legacy, which is cance ed, 
and after che Validity of che Will is queſtioa- 
ed, vix. whether the „ was compos, Ce. 
the Obligor is a goo itneſs fo or the Will 
becauſe by the cancelling of the Bogd his Debt 
was diſcharged. Bur contra 1 5 of Mort- 
gage, for thou e Pced be cancelled, if it 


be no good ih e muſt pay the Money. 


Goodman verſus Turd ervil, Mich. 1657, B. R. 
It A. gives a Ft to . 1 to pa 
all the Money due from C. to B. C. is a good 

Witneſs to prove what is due. Lutw. 663. 

An Action was brought by the Corporation 
of the Weavers of Norwich, for a Penalty againſt 
a Weaver for working at his Trade in Harveſt- 
time, contrary to an Ordinance by them made. 
And Atkins Toſtice, allowed one of the Cor- 
poration to be a Witneſs, though one Moiety 
of the Penalty was due to the n 
Len Aix e 1657. 

In Trial at Bar, Where an Eſtate for Li 
is limited to J. F. Remainder to the Poor o 
the Pariſh of Greenwich: by Will; the lababi. 
tahrs of Greenwith' were allowed to 'be Witneſſes 
to prove the Will. 7. ownſend and Roan, Mic b. 
1653. B. R. Siderfin, 2 Patt 109. 

D 4 A ſpecial 
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Evidence by Witneſſes. Ch. 15. 

A ſpecial Iſſue was directed to try, whether 
any Cuſtomin a Manor for Fines, to be paid by 
Tenants on the Death of a Lord, to the Heir 
during his Minority. The Steward was pro- 
duced to prove ſuch Cuſtom; and it was ob- 


jected, that he had a Fee on every Admiſſion; 
but non allocratur, and he was ſworn. 3 Keble 


An Action of Debt was brought, Sammer 
Ares, Suff. 1669. by the Town of Ipſwich, 
for 30 l. a Fine ſet upon one choſen Common 


Council Man (called their prime Conſtable) for 


refuſing to renounce the Covenant, Sc. And 


the Town-Clerk (though a Freeman) was al- 


lowed a Witneſs to prove Election, Refuſal, 
Sc. and the Fine ſet, which is for Neceſſity, 
for that none other are or ought to be preſent 
at thoſe Acts. Rainsford Juſtice. | 

Per Hale Chief Juſtice, Norfolk Summer Aſ- 
ſizes, 1668. A Freeman of Lynx is not an allow- 
able Witneſs to prove the Cuſtom of Foreign 
bought and foreign ſold in that Town. Har- 
wich verſus Twels. | 


All Perſons may be Witneſſes who appear to 


have ſufficient (a) Diſcretion, and who from 


their (5) Principles, muſt be preſumed to have 
þ | a right 


(2) An Infant of the Age of Nine Years has been al- 


lowed to give Evidence, H. P. C. 263. See 1 Str. 700. 


(5) But an Infidel cannot be a Witneſs, f. e. ſuch a 
one as neither believes the Old or New Teftament to be 
the Word of God, or one to which our Laws require 
the Oath ſhould be adminiſtred. 2 Keb. 314. 2 Hawk. 
P. C. 434. The Anſwer of an Infidel taken by Commilſ- 
ſion at Calcutta, in Bengal, in the Eaft Indies, after the 
Manner of that Part of the World, was allowed good 
Evidence by the late Lord Chancellor Hardzvicke, after 
hearing the Arguments of Lord Chief Juſtice: Lee, dee 

| — e 


- — 


Ch. 15. Of Evidence by Wiſer: 


a right Senſe of the Sanctity of an Oath, and 
of the Obligations it lays them under to de- 
ſe the whole Truth; therefore Infants, Ali- 
ens, Villains, Bond-Men, &c. May be Wit- 
neſſes. 2 Bac. Abr. 285. cites Co. Lit. 6. 
Note; No Man can be a Witneſs for-him- 
ſelf, bur he is the beſt Witneſs that can be 
againſt himſelf. Gilb. L. of Evid, 122. 
Informer no Witneſs, where. intitled to Part 
of the Penalty. 1 Str. 316. 
Vendor, a good Witneſs as to Title, where 
no Covenant for Warranty, Se. 1 Str. 445. 
Wife (a) of Prochein Amy allowed to be a 
good Witneſs in an Action by the Infant. H. 
8 G. 1. Denniſon verſus Spurling. In Middleſex, 
before Pratt Chief Juſtice, 1 Str. 506, But 
Defendant's Guardian upon Record not. Same 
T. Clutterbuck and Lord Huntingtower, Vid. 
An Infant brought an Action of Aſſault, 
and declared by Guardian. And to prove that 
this Witneſs was the Promoter of the Cauſe, 
and at the Expence of it, the Chief Juſtice al- 
lowed the Dee ndant to give the Guardian's De- 
claration to that Purpoſe in Evidence, he being 
a Perſon liable to Coſts. Hil. 9 G. 1. James 
verſus Hatfield at Guildball, N King Chief 
Juſtice, 1 Str. 548. 


Chief Juſtice Milles, and Lord Chief Baron Parker at 
Lincoln's Inn Hall, 23 Keb. 1744. Hil. Term 18 G. 2. but 
his Lordſhip declared, it was permitted to be read on 
Account of the eſpecial Circumſtances of that particular 
Caſe, and that he 5 it no further. Omichund and 
Barker, 2 Eg. Abr. 397. pl. 15 


(a) But Prochein 4 no Witneſs he being liable to 
Colts. 2 Str, 1026, 


A Corporator 


—— 


387 


15 


Of Evidencs by Hitnaſer. Ch. 1 5. 


A Corporator hg has acted under the right 

Claimed, 1 ay be a, 

< "£5 Ws | 8 

2 Ser. 1959. 
The Wife of one Defendant cannot be a 

Witneſs for the other, on an Indictment againſt 


* 


two, 2 S. 1999. i 


As to the Witneſſes Privileges. 
One was ſubpœn'd ad reftificandum, and 
prayed a Privilege from being arreſted, which 
was: granted; and per Cur. It will ſuperſede an 
Arrel Upon mean Proceſs, but not upon an 
be z yer the Sheriff in that Caſe may 
9 


= 
commicted for *his Contempt. Hen. Nevil's 


Caſe, Ach. 15 Car. 2. B. R. 
Detainipg of Witneſſes : 


Sir J. Lachen was convidt upon an Informa- 
tion fax preventing of Evidence to be given 
on an Jadictment of Perjury againſt Fenwick 
and” Holt, who had been Witneſſes for Sir 7. . 
he arreſted ſome Witneſſes, and gave Money 
to others,” and ſo they were acquitted : He was 

ned one thouſand Marks, one Month's Impri- 


ſonment, Behaviour for twelve Months. Hill. 


1663. B. R. 

Such Perſons as are infamous, as are Per- 
ſons attainted of Felony, or of a falſe Ver- 
dict, or of a Conſpiracy, or of Perjury, or of 
Forgery, upon the Statute of 15 Elz. cap. 14. 
and not upon the Statute of 1 H. 5. J. arid 
ſich as hade had Judgment to loſe their Ears, 


or ſtand on the Pillory or Tumbrel, or have 


been ſtigmatized or branded, and Infidels, Men 


not of ſound Memory, or not of Diſcretion, 
or ſuch as are intereſted in the Cauſe, or have 


Benefit, are not competent Witneſſes, Co. 1 
4 | Inſt. 


itneſs to prove the Uſage. 
45 f . ” : * < 
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Inſt. 6. but we ſee Jes are daily admitted 
itneſſes. 
By Order of Court, the Depoſitions taken of 


a ſick Witneſs may be taken 1 in Evidence. 

Tis dangerous to permit Evidence to a Ju- Deed, 

ry by Witneſſes, that there was ſuch a Deed, 

which they have ſeen or read, or prove the ,., FER 
= Dced by a Copy, beczuſe the Deed n may be 546. fr" ad 


=: 1 | J —A— obo ena 
£ W * 


nd upon Condition, Limitation, or Power | 0 2 ces of a Copy 
ch vocation; and if this ſhould be Fa ih ge not examined, 
an whole Reaſon of the Common Law, in ſhew- alomed and 


ing Deeds to the Court, would be ft ubverted ; poo e 1 


for the Deed might be imperfect To void, but I think 
which the Witnelſes could not perceive ; yet unleſs the- 

in Caſes of Extremity, as Where the Deed was Witneſs. ſwear 
burned, or Joſt by lome other notorious Acci- A 
dent, the Judges may at their Diſcretion allow Contents vr 


them to be proved by .\ icnefſes. | Lb. 10. 92. the Deed, and 


na- 

5 and ſo of a Record. © that they are 
«, as the Copy 
7 js, the Copy ought not to be allowed Evidence, unleſs examined. 
ney If a Man makes a Feoffment, and afcerwards Who may be 


was makes another, with Covenants that he was Wimeſſet, 
. Sc. and afterwards an Iſſue is taken 8 


10 the firſt Feoffment, the Feoffee ſhall not wenn 
be a Witneſs, Roll, Trial, 68 5. pl. I, or Equity, in 

Dare præſenti or 

Fer- In an Information for Uſury, the Party ſhall/**** 

of not be a Witneſs, becauſe he would thereby 2 Trial, 

14. avoid his own Bonds, Sc. and be veſtis in pro- 68 1 

and ria cauſa, I It 6. b. 

Als, In Caſe of Forgery, Perjury and Uſury, the I 

—— Party grieved may have Advantage by the Ver- 

yn dict, and therefore ſhall not be received as a 

jon, Witneſs ; but in Caſe of an Indictment for Bat- 

ave tery, he that was beaten may be Witneſs, be- 


cauſe 


may be a Witnels, becauſe tis only for the King. 
Jbid. pl. 5 


Hundred. 
Roll. Trial, 
685. pl. 6. 


Of Evidence by Witneſſes. Ch. 15. 
cauſe he can reap nol Benefit by the Verdict in 
another Suit. Hardres Rep. 331. 

Three Men ſwear an Air en in three 
- ſeveral Actions againſt them, upon the Statute 
5 Eliz. of Perjury, each of them may be a 
Witneſs for the other ; but m an Indi ment 
of Perjury upon 5 Eliz. the Party grieved ſhall 
not be a Witneſs, for he is to have 20], 

Common Experience tells us, upon an la- 
dictment for Battery, c. the Party grieved 


In an Aion againſt the Hundred upon the 
Statute of Winton, &c. the Leſſor living out 
of the Hundred may be a Witneſs; for *cis 
not Reaſon that he and his Leſſee being an ta- 
habitant ſhould be both charged : If the Servanc 
be robbed of the Maſter's Money, the Maſter 
may be a Witneſs to prove the Delivery of the 
Money to the Servant before the Robbery. 
Roll. Tit. Trial, 686. Style 233. 

A Juror who is a Witneſs, muſt be alſo 
ſworn in open Court to give Evidence, if 
he be called for a Witneſs; for the Court and 
Council are to hear the Evidence as well as 
the Jury. 

If a Witneſs be Bail, upon Motion the 
Court will give Leave to alter the Bail. Style 
385. | | 
Debt on 5 Eliz. 9. Becauſe the Wife did 
not appear, whereas he ſubpæna'd her, and ten- 
dred to her her Charges, and though not laid 
what Damages, yet being for the 107. upon 
the Statute, not for his Damages for her not 
appearing, and a Feme Covert being within the 
Statute, *rwas held good enough. 3 Cro. 130. 
Leon. 122. Note; She being the Perſon who 

was 
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was to appear, the Charges are to be tendred | 
to her or her Huſband. | | 

Debt for 10 l. againſt a Witneſs, upon the Charges. 
Statute 5 Eliz. doth not lie, unleſs the Witneſs a 
hath his Charges, and he is not bound to come 
without his Charges firſt paid: But if he ac- 
cept of 12d. and a Promiſe for the reſt at the 
Trial, he is bound, and an Action lieth againſt 
him, if he doth not come, Cro. 1 Part 522, 


ree 
ute 


ent 


hall 


ing. 540. Goodwin againſt Weſt. 
| 8 A Copy of his Retainer by a Nobleman, Chaplain. 
the WS centred in the Court of Faculties, denied to 
our be given in Evidence. LZ:ztleton, Rep. 1. But 
"is one that had ſeen it under the Hand and 
In- : Seal of the Nobleman, was allowed a good Ware Inpe- 
anc Wiitneſs, becauſe the Plaintiff was a Stranger, 
(ter TT | 
the A Councilor may be examined as a Witneſs Councillor. 


againſt his Client, ſo far as it is of his own 
Knowledge, not what his Client reveals to him, 

allo but what he knows only by his Client's Infor- 
if mation. . 

and Mr. Aylet having been Council for the De- Councillor. 
fendant, deſired to be excuſed to be ſworn on S againſt 


ery. 


as . 2 
| the general Oath, as Witneſs for the Plaintiff, Kb. 1 Part 
the to give the whole Truth in Evidence, which cs. 


the Court after ſome Diſpute granted, and that alex | 


Style 
o he ſhould only reveal ſuch Things as he either 


did knew before he was of Counſel, or that came 
ten- to his Knowledge ſince by other Perſons; and 
laid the Particulars to which he was to be ſworn 
pon were particularly propoſed, viz. What he knew 


touching a Will in Queſtion, and the Court 


not 
the only put the Queſtion, whether he knew of his 
130. own Knowledge, Sc. 

who 


Was | Tenant 
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Tenant at 
Will. 


Attainted of 


Felony. 


Simul cum. 


N04: 3050; + 


gc con- 
cerns. 


Witneſſes. 


Truſt. 


Of Eviderice by Witneſſes, Ch. 1 5. 
Tenant at Will of Part of the Lands was 


admitted to prove Livery of Seifin, and the 
i fo pre of a Feoffment under which he held. 


r 
If one be attainted of Felony and pardoned, 
he ſhall not afterwards be ſworn of a Jury, for 
Pina mari poleſt, ciilpa perennis erit; and there- 
fore is not fit to ſerve 6n the Ine ueſt, not yer 
to be in indifferent, Witneſs ; and two ſüch 
rſons proving, a Soggeſtion were rejected. 
and the Prohibltic difallowed. Brown againſt 
Craſbamn, Bulfr. 3, Part . 
"Treſpaſs againft ſevetal ; after Iſſue joined 
on Motion, 6ne of the Defetidants Name was 
ſtruck gor, that, he migit be a Witneſs for 
the Plaineiff. 2 Siderf. £41. and the like done 
as to a Perſon named in the Simul cum. 
Mod. 11. | | | 
In Treſpiſs with à Simul cum, if nothing 
be, proyed. againſt them in the Simul cum, 
they may be examined as a Witheſs. Syle's 
r 
Neither he that pays or takes Collection, 
cin be a Witneſs in ſüch Cafes. 
bft gue Truſt is not 16 be admitted a Wit- 
neſs, where the Title of the Land comes in 


—_— bs | 
One who wquld have any. collateral Title to 
the Land, & if be bach 4 god Deed by the 
Anceſtor, whith would charge the Lands in the 
Hands of the Heir, is not to be admitted an 
Evidence. X | ke #154 
But 6ne who has an equitable collateral 
Title upon the Land is admittable to be a 
Witneſs. 


Indictment 


Ch. 1 e. Of Evidence by Wi Pneſſes. 387 


Indicttnent of Perjury Te not difable A Paſc. 26 5 Cat. 
Witneſs ; otherwiſe of a Convittion? wbecher 2. Colt verſ. 
it be by Common Law or Statute. _— Colt. Perjury. 

A Truſtee cannot be a Witneſs concernin g Truſtee. 
the Title of the ſame Land, the Intereſt in 
Law being logg d in him. 

B Twi en and Wyidbam, if an K&ion be Me ig c. 
broagh 55 two, and no Evidencè is ven 2 . R. 67. 
again ** he may be a Witneſs himſelf in W. 
the Cafe. 

In Debt againſt the Heir upon an Obliga- Joint Obli- 
tion made by his Anceſtor 40d J. S. jointly Eation. 
and > rally.” J. F. was [worn a Witneſs for 
the Plindff, 

In Treſpaſs againſt A. fimill cum B. & C. Hill. 165 1. 
B. & C. are admittable ts be Witneſſes, if Coram Roll. 
the Plaintiff hath not arreſted them, or at * 
the leaſt demanded Proceſs of the Sheriff tio 
do it. 

A Clerk AG aol a Grand Jury ſhall Trin. 1650. 
not be compelled to, be a Witneſs t6 reveal that Grand Jury. 
which was given them in Evidence. 

Plainciff recovers againſt the Defendant t upon Perjury; 
the ſole Evidence of J. S. and has Judgment 
and afterwards J. S. was convicted of Perjur 
upon the ſame Evidence ; z notwithſtanding the 
Court would not ſet aſide the Judgment. But 
if it had been after Verdict that an Indiftment 
of Perjury was depending againft J. S. the Court 
would have ſtopped entring the Judgment 'til 
the Perjury tried, 

It was doubted by Twiſcen, that if ode up- Mic. 22 Car: 
on Evidence forſwear himſelf, and afterward ?. rae; 2 
the principal Action is annulled by Writ of Er- jeant. 
ror, if afterwards he is indictäble for this. 


By 
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Felony. 


| 
| 
1 
| 
\ 
| 


24 Car. 1, 
* Radford's 
' Cafe. 


 Subpana. 


Guardian. 


2 Witneſs again. 
Statute of 5 Eliz. cap. 9. for 10 l. againſt F. &. 
ES Nil debet pleaded, the Subpæna given in 


that the Party ought to attend the whole Day, 
and fo, as it was objected, includes that he 


Caſe no Regard was had. to the Ticket left 


Of Evidence by Witneſſes. Ch. 3 5. 


By Rolle, If one Convict of Felony be par- 
doned, or is burnt in the Hand, he may be a 


After Conviction and Clergy allowed, one i8 
capable to be a Witneſs; per Cur. 
Radford brings an Action of Debt upon the 


and declares that he was warned by Sub pena 
to appear ſuch a Day at one of the Clock in 
the Afternoon to be a Witneſs, Cc. And up- 


vidence was generally to appear at this Day, 
and not at ſuch an Hour; and although a Sub- 
pæna to appear at ſuch a Day be of that Effect, 


ought to appear at this Hour; yet in Reſpect 
of the Variance it cannot be ſaid to be the 
Subpæna on which the Plaintiff did declare, 
and therefore he was nonſuited; and in this 


with the Defendant, which was according to 
the Declaration. 

Guardian in Socage ſhall be admitted to 
be a Witneſs for the Infant, for he is account- 
able. 
A Truſtee may be a Witneſs againſt. his 
Truſt, by Hale Chief Juſtice ; but Twiſden 
doubted thereof. 

A Truſtee may be a Witneſs if he Releaſes, 
but not if he hath conveyed it over, not even 
for the King. Vin. Evidence, 6. 

In a Trial at Bar to avoid a Patent, the De- 
puty of the Party that would avoid it was ad- 
mitted a Witneſs, becauſe the Suit was between 
the King and Patentee 1bm. 

An 
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one of the Pariſhes was refuſed to be a Wit- 
Fareſly 63 
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An Heir apparent may be a Witneſs con- | 

cerning the Title of Land; but a Remainder | 

Man cannot. Per Treby, Chief Juſtice. 1 Salk. e 

28 

Ar a Trial at Bar concerning the Boundaries 

of Lands lying in two Pariſhes, the Parſon of 


neſs, becauſe he might enlarge his on Tithes. 


Caſe a ginſt a Stake holder of a Wager and 

held, that a Perſon who had laid a Wager that 

the Plaintiff did not win, and been paid it, was 

a good Witneſs to prove that the Plaintiff had 

not won. 3. Lev. 152. 

Caſe in a feigned iſſue out of the 8 Cuts * 
to try the Forgery of a Will of Sir — Cuts, Oy 
whereby he gave to his Coulin Darotby, now F 
Pictering's Wife, ſuch Lands for urs ee 8 Nw 
wherein it was ſaid, That if ſhe ſo long live 1 Vent. 197. 
was raſed out, and ſo made abſolute for fo 

many Years. And one Mr. Baker was called 

a Witneſs for the Plaintiff, who defired the Solicitor. 
Dire&ion of the Court, whether he ſhould be 

ſworn, becauſe he was Solicitor in the Caſe 

for the Defendant. The Court ſaid, That 
about Matters before he was imployed he is to 

be ſworn ; but we will not examine him about 

any Privacies, in what he is employed ſince that 

Time; and Mr. Attorney General ſaid, he de- 

murred in Chancery for the ſame Cauſe, and 


was over-ruled to be examined, And it was 


held, a Man cannot give in Evidence an Hear- Hearlay. 
ſay, (a) though the Man be dead; but a Man 


(a) Meer Hearſay is no direct Evidence, Gilb. Law 
of Evid. 152. But may corroborate the Teſtimony of 
a Witneſs, 153, | | | 


Vor. II. E may 
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may give in Evidence an Heatſay of an Act at 
the preſent Time, thereby to fortify and corro—- 
Paſc. 13 Car. borate what the other ſays. e 
2. B R. One Coparcener not to be Evidence For ail 
py veg. ther in Ejectment, becauſe ſhe claims by the 
Coparcener. ſame Title, though not Party to the Suit. But 
| the Daughter of her Siſter may be ſworn, for 
although ſhe ſhould be Heir, yet her Mother 
may give the Lands to whom ſhe will, being 
| Pee: ſimple. 
King. Witneſſes muſt now be Trorn againſt the 
| King in all Crimipal Cauſes. 
i Will. A Legatee or Deviſee of an Annuity may be 
| an Evidence to prove the Will, if he hath. re- 
ciived it, or releaſed it; and this though after 
the Action commenced. Siderf. Rep. 315. 
Equitable An Intereſt in Equity diſables a Man to be 


a Witneſs.” 2 Keb. 343. 
It was held on Debate in Chancery, That 


a Legatee named in a Will, may be an Evi- 


dence againſt the Will; for he ſwears againſt 
his Intereſt, 2 Salk. 29 1. 

A Legatee whoſe Legacy was paid, and who 
had given no Security to refund, in Caſe: the 
Aﬀets were deficient, admitted a Witneſs in a 
Suit againſt the Executor. 1 Keb. 651. © 

The Mother of the Leſſor of the Plaintiff, 
who had made a Bargain with. the Leſſor of 
the Plaintiff, tro have a Third of the Eſtate, 
was refuſed to be a Witneſs. 3 Mod. 84. 

In a Trial at Bar on a Scire facias to repeal 
a Patent, a Witneſs was allowed to be ſworn, 
to whom the Perſon that would avoid the Pa- 
tent, had promiſed to name him Deputy; by 
three Judges contra 7. — 85 1 Mod. 211. 
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After four Mon:hs that a Dividend is made, 
a Creditor is a good Witneſs; for no other 
Dividend ſhall be intended. 3 Keb. 348. Bents 
and Mico. 2 


Pardon doth take away the Puniſhment due to 
the Offence, but cannot reſtore the Perſon to 
his Reputation, and of that Opinion was 


Dolbin, cont, And afterwards Raymond was of 
their Opinion: For in Hobar!'s Reports of 


the Pardon takes away not only pænam but 
reatum. Another Query was, Whether a Man 
convicted and burnt in the Hand be ſtigmatized 
as to his Teſtimony? And Jones Juſtice held 
he is not, becauſe the Burning in the Hand is 
no Part of his Judgment; and is by 4 H. 7. 
cap. 13. only to notify ro the Judge, that he 
hath had his Clergy before. 5 Co. 50. 4. Big- 
ginss Caſe. But having examined the Caſe, do 
find no Judgment given therein, but com- 
pounded, as it is reported both 3 Cro, 68 2. 


two Judges againſt two. And Moor ſays, it 
was agreed, the King could not pardon the 
Burning in the Hand in an Appeal; and in 
Truth, it ſeems to be Part of the Judgment, 
for the Entry is, Ide conſideratum eſt quod le 
Offender cauterizetur in manu ſua læva. Rafe. 
Entries 1. b. 56. a. But upon the whole 
Matter it apprars * Heſton's Caſe, cited in 

| 1 3 . Foxley's 


and by Moor 571. And Cro. ſays there were 


391 


If a Witneſs be convicted, of Felony, and Mrs. Celier's 
afterwards - pardoned, whether he ſhall be Cafe, Paſch. 
thereby reſtored to be a good Witneſs? And ew: 2. 
Scropgs Chief Juſtice, and Raymond, Juſtice, Rep ME 
were of Opinion that he could not, becauſe the 369 


Juſtice Nichols, Moor 872. in Cuddington and pejons. 
Wilkinss Caſe: But Juſtice Jones and Juſtice Pardons, 


Cuddington and Wilkinss Caſe, it is ſaid, That Hob. 81. 


„ 


Car. 2. B. R. 
en Count de 
Caſilemain s 
Caſe for in- 
tending to 
kill the King. 
Raymond 
379. 

I Vent. 349. 
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 Ferliy's Caſe, 5 Co. 110. That the Burning 


in the Hand is (by Virtue of 18 Eliz. cap. 6. 
which ſaith the Priſoner hall be forthwith en- 


larged) in the Nature of a Pardon. 


Dangerfield was produtred as a Witneſs, who 
kad been found guilty of ſeveral Indictments 
of Felony for which he had his Clergy, and 
was burnt in the Hand. And upon other In- 


dict ments he had been on the Pillory for Cheat- 


ing, but had obtained his Pardon under the 


Great Seal for all his Taid Offences. A Queſtion 


did arife, whether he might be a Witneſs ? and 


thereupon the Priſoner did defire to have Coun- 


fel aſſigned him; and it was granted. And Dar- 
nel one of his Counſel urged, That Dangerfield 
ovght not to be a Witneſs, for he was blemiſh- 
ed, and the Pardon had not reſtored him, 
and cited 2 Brownl. 7. where it is ſaid, That 
if the King pardoned a Man attainted for 
giving a falſe Verdict, yet he ſhall not be at 
another Time impanelled upon a Jury; for 
though the Puniſhment were pardoned, yet the 


Guilt ternains. 2 Buſtr. 154. Brown verſus 


Craſbaw. Ia a Prohibition, the Suggeſtion was 
Po only by two Perſons attainted of Fe- 
ony. And Cote Chief Juſtice cited Hill, 


11 H. 4. 41. 5. pl. 7. That if a Man be at- 
tainted bf Felony and pardoned, he ſhall not 
after be ſworn upon a Jury, becauſe he is not 


probus & legulis bomo. But the Court willing 


- to be throughly ſatisfied, ſent Juſtice Raymond 
do the Court of Comtnon Pleas, to know their 
Opinion in this Point; and che Judges rhefe 
. reſolved, That the Burning in the Hand was 


quaſi a Statute-Pardon to Felony, and as to 


that he was a good Witneſs, and the King's 


Pardon made him a good Witnefs as to the 
WO TER | other 
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other Offences ; but they ſaid, had he not been 
burnt in the Hand, the Pardon would not have 
reſtored him to his Credit again, becaule in his 
Teſtimony the People are concerned, and con- 
ſequently the Pardon will not deprive them of 
their Intereſt. And thereupon the Judges here 
allowed him to be a good Witneſs z and with 
the Opinion of the Judges of the Common 
Pleas, as to the Burning of the Hand, agree 
the Books of 5 Co. 110. 4. Heſtan's Caſe. Hob. 
292. and Hob. in Cuddingion verſus Wilkins. 
But Moor 872, ſays, Juſtice Nichols was of 
Opinion, that if the Plaintiff had been con- 
victed, the Judgment wquld baue been other- 
wiſe. But Caſtlemain was found Not guilty on 
the whole Matter, . 

In an Action againſt the Hundred on the Sta- 
tute of Hue and Cry; it was held, That one that 
has Lands in the Hundred, but lets them out, 
and doth not inhabit, may be a Witneſs for the 
Hundred; but one that inhabits, tho? he pays 
no Taxes, is no Witneſs ; for he js compellable 
to Watch and Ward. 1 Siderf. 2. | | 
Upon the Statute of Hue and Cry, at a Trial Robbery, 
ſome Houſe-keepers appeared as Witneſſes, that 
lived within the Hundred, who being exa- 
mined ſaid they were poor and paid no Taxes 
or Pariſh Duties, And the Query was, whe- 
ther they were good Witneſſes ? Twiſden went 
down from the Bench to the Judges of the 
Common Pleas for their Opinions, who faid, 
Judge Fylde was confident that they ought 
not to be ſworn, but Judge Tyrrel doubted 
but after was of the ſame Opinion, becauſe 
when the Money is recovered againſt the Hun- 
dred to be levied, they might be worth ſome- 
thing, x Mad. 71. 2 Keb. 713. 

E 3 It 
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It was held in the Caſe of Meredith againſt 
the Hundred of Watlingion, Paſch. 1657. Thar 


a Pariſhioner is not a competent Witneſs to 


Felons. - 


Excommy- 
nicate. | 


Mich. 21 
Car. 2 B. R 
The King 
againſt Paris. 
2 Keb. 572. 


prove the Bounds of a Pariſh where he is an 
Inhabitant, although he pay neither Scot nor 
Lot, but receives Alms of the Pariſh, becauſe 
he is ſubje& to the Watch and Ward, and ſo 
is concerned ſomething, though not ſo much 
as others. Sy. N. P. R. 571, 572. 

If one be attainted of Felony and pardoned, 
he cannot be either Juror or Witneſs. Contra 
per Coke. 2 Buſſtr. 154. Brown and Craſhaw, 
Nor can a Recuſan Conviét be a Witneſs, for 
be 1 is a Perſon Excommunicate. 

In an Informa ion againſt P. That . 
* he hath cheated one Lee in a Match, to the 
lntent that the Lands of this Lee ſhould be 
charged before Marriage, he procured the Feme 


Feme Covert. to acknowledge a Judgment to him, where in 


1 Vent. 49- 
x Siderf, 437. 


Truſtee, 
- Keb. 1 28. 


Truſtee. 
| Legatee. 


Truth no Debt was due by the Fem-2; in this 
"Caſe the Feme was admitted a Witneſs for the 
King, though the Profic of the Huſband was 
collaterally concerned; for by chis Evidence if 
it be found againſt P. the Judgment ſhall be 
ſet aſide. 

A Truſtee may be a Witneſs if he releaſe his 
Truſt; ſo if he be in Poſſeſſion of the Lands 
in Queſtion as Servant. Siderfin 315. 

On a Trial at Bar it was held per Hale, That 
an Executor may be a Witneſs in a Cauſe con- 
cerning the Eſtate, if he hath not the Reſidue 
given him. 1 Med. 107.” 

In an Information of Forgery for publiſhing 
a forged Deed, importing the Revocation of a 
Will, to the Prejudice of the Executors and 
 Legatees ; ; *rwas reſolved by all the Barons of 
the Exchequer, upon Conference with the 


1755 Judges 
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Judges of the King's Bench; 1. That a Truſtee 
who has conveyed over his Eſtate in Truſt, or 
bas aſſented thereunto, cannot be a Witneſs for 
the King in this Caſe 3 nor can a Legatee, or 
any other Perſon that is a Loſer by the Deed, 
or may receive any Advantage by the Verdict's 
being found for the King. Harares Rep. 331. 
Watts's Caſe. 

- But in Deceit for forging .a Will, a Legatee 
was allowed and ſworn as a Witneſs in the 
Trial for Forgery; for this makes nothing to 
the Probate of the Will, or Recovery of the 
Legacy in the Spiritual Court, nor do they 
take Notice of it, | 

It was reſolved in one Long's Caſe, That Uſury. 
upon an Information upon the Statute of Uſury, f * 2 3 
the Perſon who borrows the Money may be agg 
Witneſs after he hath paid the Money, but not Raymond 
7 Mich. 22 Car. 2. B. R. per Tui ſden 191. 

uſtice. 

If A. indict B. on the Statute 5 Elix. cap. 9. * 
of Perjury, as a Party grieved, the Proſecutor 3 
cannot be a Witneſs againſt B. Roll. 685. 

2 Part. | | E= þ "EOS 

Judgment ſtaid, becauſe the Verdict was Peijury. 
had upon the Teſtimony of one Witneſs, and f 
he ſince con vict of Perjury in the ſame Thing. 

Paſ. 17 Car. 2. B. R. | | . 

There ought to be two, where the Trial is 2 
by Witneſſes. : * 

In Bennet's Caſe, Style 223. In a Trial, at Juror. 
Bar, it was faid by the Court, That if either 
of the Parties to a Trial deſire that a Juror may 
give Evidence of ſome Things of his own 
Knowledge to the reſt of the Jurors, that the 
Court will examine him openly in Court upon 
his Oath, and he ought not to be examined in 

"> 4 private 
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Private by his Companions.” And it was alſo 

| Robbery. ſaid, That if a Robbery be done in Crepuſculo, 
the Hundred ſhall not be charged; but if it 

be done by clear Day- light, whether it be be- 

fore Sun-riſe, or after Sun ſet, it is all one, and 

| the Hundred ſhall be charged, | 
Witneſſes for By 1 Anne, cap. 9. Witneſſes for Priſoners 
Priſoners to upon Trials of Treaſon, or Felony, ſhall be. 
be ſworn. ſworn as Witneſſes for the Crown are, and be 
3 Subject to like Puniſhment for Perjury. 
Jnhabitants By 1 Anne, cap. 18. It is enacted, That in 
may be Wit- all Informations and Indictmenis in any Court 
1 of Record at Weſiminſier, or at the Aſſizes or 
— Quarter -Seſſions, for not repajring their High- 
and Bridges. ways or Bridges, the Evidence of the Inhabi- 
| tanis of the Town or County in which ſuch 
_ decayed Bridges or Highways lie, ſhall be ad- 
| mitted. Ba s | ey 
| Quaker fali- By 7 & 8 Wil. 3. cap. 34. It was enacted, 
fying on his That every Quaker who ſhall be required to 

| 2 take an Oath on any lawful Occaſion, inſtead 
* Fer wil. of the uſual Form, ſhall be permitted to do it 
ful Perjury. in the Form preſcribed by this Act: And if he 
. ſhall be convicted of having done it falſly or cor- 
ruptly, he ſhall incur the ſame Penalties, as other 

Quaker diſ- Perſons convicted of wilful Perjury : But that no 
33 3 Quaker, or reputed Quaker, ſhould be qualified 


. 


Criminal to give Evidence in any criminal Cauſe by Vir- 


Cauſes. tue of this Act. 5 | 
Witneſſes to By 4 & 5 Anne, cap. 16. It was enacted, 
prove a nun- That ſuch Perſons as are deemed good Witneſſes 
gopative Will. jn Trials at Common Law, ſhould be deemed 

good Witneſſes to prove a nuncupative Will, or 

any Thing relating thereto. | 
Commiſſioners Perſons in Commiſſion for the Trial of Pri- 
ns of ſoners for High Treafon, were allowed to be 
riſoners, 


Wine, good Witneſſes, and they came off the Bench, 
N an 


* 
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and gav* Evidence accordingly. NKehnge 12. 
Wirnefſes may be examined apart by the Di- 
rection of the Court. 2 1nft. 131,  Guiliems 
S Us? verſus Hulie & Us. S 

The ſame Perſons who are Witneſſes to the Witneſſes to 
Indictment in Treaſon, may be Witneſſes at the _ | 
the Trial Kehnge 18. If = Conſpirator be er at t 
examined before a Privy Councillor, or a Ju- Trial. 
ſtice of Peace, and upon his Examination, 
without Torture, confeſs the Treaſon, and this Confeſſion al- 


be proved by two Witneſſes at the Trial; in lowed Evi- 


this Caſe there needs no other Evidence to dence. 


prove him guilty of the Treaſon, Kelynge i888. 

Auære, if not altered by 7 W. 3. cap. 3. By Confeſſion to 

which Statute, unleſs the Party confeſs the _—_ mary 

Fact in open Court, two Witneſles are required p in open 

to convict him there. | Court. 
At the Seſſions at the Old Baily, 7 Dec. 1664. Perſon burnt 

Exception was taken to a Witneſs, becauſe he in the Hand 

had been burnt in the Hand for Felony. But COTS 

Hyde Chief Juſtice, Kehynge, and Wylde Re- 

corder, held that to be no Exception; and in 

Civil Cauſes ſuch Perſons are frequently admit- 

ted Witneſſes: That it differs from cutting off 

Ears, ftanding in the Pillory, &c. becauſe 

thoſe Puniſhments make the Perſons infamous, 

but burning in the Hand does not ſo, becauſe 

it comes in the Place of Purgation at the Com- 

mon Law, which ſuppoſech he might be not 

Guilty, notwithſtanding the Verdict; and there- 

fore at the Common Law, he that confeſſeth a 

Felony, could never be admitted to his Purga- 

tion; for there could be no Preſumption of 

Not guilty againſt his own Confeſſion. Kehnge 

3 7 38. 


Wicks 
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Perfon con- 


vict of Per- 
gary. 
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Micts verſus Smallbrook, Micb. 13 Car. 2. 
B. R. Exception was taken to a Witneſs, for 
that he was convict of Perjury, and they of- 
fered the Copy of a Verdict, (whereupon 
there had never been any Judgment) in the 


Time of Oliver the Protector; but the Court 


would not receive or allow of it, becauſe all is 


gone and diſcontinued by the Alteration of the 
| Government. But they agreed, that Evidence 


Pardon can- 
not reſtore 


to prove him perjured, might now be given 


diva voce; and thoſe of the other Side, to 
make his Teſtimony valid, produced a Pardon 
of the Perjury. But per Cur. that will not avail, 
for it cannot reſtore him to his Credit, 1 Sid, 
GI, 52. | 

In Crosbys Caſe, Aaron Smith, who had ſtood 


in the Pillory for inſtructing Stephen College, and 


had the Advantage of a general Pardon after- 


Perſons who 
have ſtood in 
the Pillory, 
whether they 
may be Wit- 
neſſes. 


Parties in the 


Witneſſes. 


wards, was allowed to be a Witness. 5 Mod. 15. 
Rex verſus Crosby. 

Qu. If Perſons convicted of framing a Li- 
bel, who have ſtood on the Pillory for it, may 
not be Witneſſes ; for the. Diſabili:y ſeems to 
have reſpect to the Offence rather than the 
Puniſhment. Rex verſus Davis & Cofter, © 5 


Mod. 74. 


| Davis and Carter .beiog convicted for forging 
a Bank-Bill, moved againſt the Sheriff of Lon- 
don for oppreſſing them in Newpate ; but the 
Court refuſed to read their Afidavits. 5 Med, 


74. 


Perſons guilty of the ſame Crimes (while 
Crime may be they remain unconvicted) may be made Uſe 


of as Witneſſes nt their Fellows. Kelynge 
17. 


One 
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One who was taken and married by Force Wife married 
was allowed to be a good Witneſs againſt the forcibly, a 
Offender, although ſhe was his Wife de Fafo. 22 Wine 
1 Vent. 243. Brown's Caſe, 3 Keb. 193. | 
Indictment againſt Mary Grigs for marrying. 
a ſecond Huſband, the former being alive; held 
that the firſt Huſband is not a Witneſs to prove 
the firſt Marriage. Raym. 1. | 
In an Indictment againſt the Lord Audley, Wife Witneſs 
for aſſiſting another to commit a Rape on his 1 N 
Wife, ſhe was admitted a Witneſs againſt him. Rape on her 
Hut. 115. 2 Hawk, P. C. 432. (). by his Afiiſte 
Men who claim under the ſame Title, ſhall ance. 
not be Witneſſes for one another; Hob. 91. 
In Ejectment, Defendant challenged a Wit- 
neſs produced by Plaintiff to prove a Leaſe 
made by the Dean and fix Reſidentiar ies of Here- 
ford, becauſe he was a Prebend at large; and 
held he was no Witneſs, becauſe might aſſent. 
2 Keb. 126. | 
In the Caſe of the City of London concern- Members of 
ing the Duty of Water-Bailage, the Freemen Fakes tony 
of Landon were not allowed as Witneſſes. Alone as 
1 Vent. 351. But there is no general Rule, Witneſſes for 
where Members of Corporations ſhall be ad- them, and = 
mitted or refuſed to give Evidence, in Actions ſometimes 
brought by or againſt the Corporation, but ** 
every Caſe ſtands on its own Circumſtances, 
viz; Whether their Intereſt is ſo great that it 
may be preſumed to make them partial or not. 
2 Leu. 241. | | 
Debt by the Company of. Sadlers againſt 
Jones, on the Statue 1 Jat. 1. cap. 22. ſe, 
44. for making Sald!:s inſufficiently, contra 
formam Stat, and fo became indebted to them 


(a) But in Raym 1. this Caſe is denied to be Law; and 
in Vent. 244. it is doubted of by Ld. Ch. J. Hale. 


for 
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fer the Forfeiture; and three of the Company 
were disfranchifed in order to be Witneſſes, 
6 Mod. 165. | 
The like was done in the Caſe of - the City 
of Londen againſt the Hawkers. 3 Kab. 295. 
and in Caſe of Lord Dorſet verſus Carter, 3 Keb. 
oo. 
| Caſe for a falſe Return to a Mendon: to re- 
ſore the Plaintiff to be an Alderman of Canter- 
ry; the Defendant called ſeven Freemen of 
Canterbury to ere the Return true; and to 
take off their Evidence a By-Law was read, by 
which the Charges of this Return were to be 
paid by the Corporation; the Defendant then 
read a Releaſe, whereby he releaſed to the 
Corporation all Advantages, Contributions and 
Demands which he could have by that or any 
other Order; and Ramsford and Twiſden held 
the Freemen could not be Witneſſes ; but Fones 
J. contra: But on a Bill of Exceptions the Court 
| Held the Freemen ought to have been ſworn, 
2 Lev. 236. Jones T. 116, 
Caſe againſt the Town of Uxbridge for ta- 
king Toll on Market-Day ; none of the Cor- 
- poration can be a Witneſs for che Town. 
3 Keb. 12. 
If an Infant brings an Action Fo Guardian, 
he cannot be a Witneſs. Gilb, Law of Evid, 
122, 123, | 
Pariſhioners In all Actions to be brought in the Courts 
may be Wit- at Veſtminſter, or at the Aſſizes, for Monies 
979 miſpent by the Churehwardens or Overſeers, the 
by Church- Evidence 2 the Pariſhioners (other than ſuch 
wardens, &c. as receive Alms) of the Pariſh where the Defen- 
dants are Inhabitants, ſhall be taken and admit-. 
ted. 3 C4 F. & M. cap. 31, 
4 
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Ch. 15, Of Evidence by Witneſſes. _ 2 
In an Information againſt the Defendant for Indigment 
a Cheat, upon Trial the Fact appeared to for a Cheat 
be, that he had a Promiſe of a Note for gj J. n procuring 
from his Mother-in:law, and by ſome Slight 13 
got her Hand to a Note of 100 J. Ez per Hol, | 
C. J. The Mother cannot be a Witneſs, being H. was not 
concerned in the Conſequence of the Suit, allowed a 
which is a Means to diſcharge her of the SIPS 
100 J. for though the Verdict upon this Infor- 
mation cannot be given in Evidence in an Ac- 
tion upon the Note for the 108 J. yet we are 
ſure to hear of it to influence the Jury; and he 
ſaid he could not diſtinguiſh this from the 
Caſes of Perjury or Forgery, where the Party 
whoſe Intereſt is defeated or pfejudiced by 
the Deed, &c. is no Evidence to prove the 
Perjury or Forgery. Rex verſus Whiting, Salk. 
„ . 
A Goldſmith's Note is Evidence of his re- 
ceiving Money. 1bid. | | 
Indictment for a Cheat done to J. S. by im- One who 
poſing upon him a Quantity of Beer mix d with was cheated 
inegar, and Grounds of Coffee, for Port. mined s 
Wine; one of the Defendants pretending to be Pag in the 
a Broker, and the other a Portuguese Merchant, Indictment. 
for the better carrying on of the Cheat. E 
per Holt Ch. J. J. S. was allowed to be a Wir- 
neſs to prove the Fact upon the Trial; for in 
ſach private Tranſactions, no body elſe can be 
a Witneſs of the Circumſtances of the Fact, 
but he that ſuffers. Regina verſus Matkartney 
& ab, Salt. 286. | 
_ Caſe by a Silk Dyer againſt his Servant for 
oney received to his Uſe; and on Evidence 


It appeared that A. fent Silk to be dyed by the 
Plaintiff, that the Plaintiff ſent it home by the 
Defendant, and A. was called to prove he paid 

Defendant 


4032 O Evidence by Mitngſes. Ch. 15 
Defendant for it; but held by Holt C. J. that 
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- he was not a Witneſs: Micb. 8 Ann. at Gaild- 
Hall, Tybbald verſus Treggot. Report of Caſes in 
Queen Anne's Time 261. 


- Evidencein Im an Action on the Caſe for managing the 


an Action for Defendant's Ship fo negligently, that it ran over 
running over the Plaintiff's Barge, the Declaration fer forth, 
the Plains That he was poſſeſſed of the ſaid Barge, laden 
Ship. warne with divers Goods and Merchandizes, And 


1. Holt Ch. J. would not ſuffer the Pilot io 


be a Witneſs, becauſe he was anſwerable, if 


faulty in ſteering, to the Maſter. 2. He 
would not ſuffer any Damages to be recovered 
for the Goods, becauſe not ſet forth particular- 
ly, faying, they ought to be ſet forth ſpecially ; 
as where an Action is brought for burning his 
Houſe: So in Caſe for Words per quod ſhe 
Toft her Marriage with J. S. & aliis Pen 
he ſaid, he would not ſuffer them to give in 
Evidence a Loſs of Marriage with any Body 
but J. S. Martin verſus Hendrickſon, Salk. 
| 287. 
Son took the In Trover for Money, the Caſe was upon 


Father's Mo- Evidence, That the Plaintiff's Son had a ge- 


ney, and gneral Authority from his Father to receive and 
gave it to H. 


And the Son's Pay out his Father's Money. The Son took a 


Evidence Bill for Money due to his Father, and received 
admitted in it without a particular Authority for that Pur- 
Trover a- poſe; and this Receipt was with an Intent to 
gant HH. imbezil and ſpend it; but he gave a Receipt 
| as for Money had to his Father's Uſe, and this 
Money was given to the Defendant. - The 

Queſtions were, 1. If the Son could be a Wit- 

nels in this Caſe to prove the Delivery? And 

2. Whether' the Father could maintain an Ac- 

tion of Trover? Holt Ch. J. was of Opinion, 

That the Son might be admitted as a good 

Winels, 


of- Roideber * to Rxecutorſbip, W all 
and Adminiſtrations. (a) _ 


Bell. Trial, An Account given to and allowed: by the 
678. pl. 1. Ordinary; is not good Evidence; nor a Pedi- 
Plene admini- gree by a Herald at Arms, to prove an Heir; 
but it muſt be proved by Deeds, Records, or 
* Witneſſes. 

A Wrneſs to a Deed, becoming Adinini- 
ſtrator, &c. his Hang: may be proved. r Str, 


34- 


In Debr nid an Executor, ſuggeſting a 


_— Devaſtavit, any Evidence that proves Aﬀets, th 
is not ſufficient, but an actual Devaſtavit muſt A 
be proved; for now the Party is chargeable 1 in T 
his own Right. Keb. 2 Part 676, 
Alen. Upon Plene adminiſtravit, if it be proved 1 
N 25 that the Executor hath Goods of the Teſta- _ 
tor's in his Hands, he may give in Evidence, br 
| | that he hath paid of his own Money for the - 
2 Teſtator, to the Value of theſe Goods, © Co, is 


Lit. 283. Dyer 2. 
The Plaintiff may ſay, he fold the Land 
by the Appointment of the Teſtator. 3 H. 6. 
Koll. Executor, 920. pl. 2. | 
Aﬀets. If the Iſſue be in a Suit againſt an Execu- 
tor, Adminiſtrator, or Heir, Aſſets in London, 
to prove Aſſets in another Place, is ſufficient. 
Lib. 6. 47. Dyer 271. 
On Plene Adminiſtravit, it was proved, that 
on the Day of ſuing out the Writ, a Sum of 
Money more than the Plaintiff's Debt was 


(a) The Act or Order of Eccleſiaſtical Court for grants 
ng Letters of Adminiſtration proved by the Book, is 
duese Vin. Ar. Tit. Evid, 81. pl. 1. 


brought 


ht into the Spiritual Court, and was deliver- 

ed to the Executors as a Debt due to the Teſta- . 

tor; but that he immediately, by the Order 

of that Court, paid the ſame to another Cre- 

ditor. Held that this Sum was Aﬀets, tho” 

the Plaintif®s Writ was only purchaſed the ſame 

Day. Dyer 108, 2 | 

Upon Plene Adminiſtravit, it was proved at 

the Trial, that the Executor had diſcharged a 

Debtor of the Inteſtate out of Ludgate, taking 

a Bond from him for the Debt; and tho? it ap- 

peared that this Debtor was To extreme poor 

that he was ſtarving, yet the Debt was judged 

Aſſets in the Executor's Hands, Report in Holt's 

Time 297. Caſes W. 3. 346. e ; 

Upon Plene adminiſtravit, the Executor can» Plme Admini- 

not give a Judgment in Evidence, Neil. 59. //ravit. But an 

nor Payment of Debts by Contract, in Debt 8 

brought upon an Obligation. A cup pawned ;, Evidence 

and redeemed with the Executor's own Money, upon Plene 

is good Evidence; but a Recovery ought to be adninifranvt. 

pleaded. Roll. Trial, 684. pl. 7, 9. * * 
Yn 5 

Caſe againſt-Executors, and on Plene Admi- 

niſtravit pleaded, it was proved, that J. 8. 

was bound to the Teſtator in 1004. for Per- 

formance of Covenants which were broken, 

that the Executors had ſued this Bond; and. 

then referred ic to Arbitrators, who awarded 

J. S. to pay 70 l. and Releaſes to be given. 

Held, that the Executors were in Law io be 

taken to have Aſſets to the whole 1007, 3 

Leon. 53. = 

In Caſe againſt an Executor; whereas the Executor. 

Teſtator was indebted to the Plaintiff, the | 

Executor promiſed to pay the Debt, in Con- 

ſideration the Plaintiff would forbear to ſuc 

Vol. II. F him ; 
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Ne unques 
Executor. 
Spiritual 
Courts. 


him; the Executor may give in Evidence upon 
Nun Afjampfit, that there was no Debt, 4 
that he had no Aſſets tempore promiſſionis, for 
then there would be ho Cohſideration. Lib. 3. 
94. William Banes Caſe.” Upon the Iſſue Ne 
znques Executor, to prove an Adtniniſtration 
3 to him, is good Evidenee. Dyer 30g. 

Held per Holt, C. J. That on Ba hs Ex. 
gener you cannot give Letters of '/Adminiftra- 
tion in Evidence, but Letters ad Colligendum 
you miy (a). Comberb. 224. 

In Trover brought by an Executor,, the De- 
fendant pleaded Ne unques Execusor. The De. 
fendant ſhall not give in Evidence that the Will 
was forged, becauſe the Will was under the 


Seal of the Ordinary, to whoſe Examination 


it belongs, as to Goods; but Forgery of the | 
Probate, or a Revdcation, may be given in 


Gdence, becauſe theſe Things are in Aﬀffinmance 


of the Spiritual Proceedings; ſo of an Admi- 
niſtration, that there are Bona notabilia, may be 
given in Evidence, but not Non cumpos mentis 


Sid. 359. Keb. 2 Part 337. 


On Plene Adminiſtravit, the Plaintiff re- 
plied Aſſets die exhibitionis Billa, ſcilicet 2:34 
of October; and in Evidence x appeared, that 
the Bill was not filed till 14 Days in Term. 
Held, what the Defendant had paid before the 
actual filing of the Bill was not Aſſets. 1 Si- 
derf. 432. | 

That the Executor paid a Legacy, is Evi- 
dence that he had Aſſets. 


(a) If there be e againſt an Ad miniſtrator 
by the Name of Executor, and he be ſued afterwards 
as Adminiſtrator for the ſame Cauſe, he may give tlie 


former Judgment in Evidence. Comb. 221. 
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Will, the Probate is good for the perſonal What ſhall be 
Eſtate, but not to prove a Will in Writing of Siven in Evi- 


: dence, and 


Land, by the Statute. 2 Koll. 678. what is good 
e | Evidence. 

Upon this Plea the Executor may give in Plene adnini- 
Evidence a Retainer for a Debt due to him- Aravit. 
ſelf of as high a Nature; or Payment of Debis Cr. 128. 
with his own Money, and. that he kept Goods 
of the Teſtator in lieu; for this alters the Pro- 
perty. Roll. Trial, 684. pl. 8. 

On Plene Agminitravit, the Defendant can 
not prove, that he promiſed to pay J. S. the 
Teſtator's Debt; but otherwiſe if he had given 
a Bond for it. Clayton 88. 

The Original need not be ſhewed in Evi- 2 Sid. 226. 
dence upon this Plea; nor upon the Iſſue Aſſets 2 * 
at the Day, Sc. becauſe the Day is agreed in * 
pleading; yet ſee Hd. 462. 

Deht againſt an Adminiſtrator; he pleads, 

That the Inteſtate was indebted to him by di- 
verſe Bonds, | recizing them] to the Sum of 
80. and that he had nat Aſſers ullra. The 
Plain iff demurred, becauſe it amounted to the 
General Iſſue of Plene adminiſtravit; but held 
the Plea was good, and that this was no Cauſe 
of Demurrer. Hob. 127. | 

Agreed by the whole Court, that if in Evi- Paſch. 2 Car. 
dence the Executor give in Evidence the N wa * os, 
Probate under the Seal of the Ordinary, no- yang, 
thing can be given to the contrary that he is 
not Executor; for Cauſes Teſtamentary be- 
long intirely and originally to the Ordinary; 
and if the Will be forged, the Suit ought to Will. 
be in the Spiritual Court to repeal the Pro- 
bate, according to 4 H. 7. 12. So of Leiters 
of Adminiſtration, it cannot be alledged that 
there was a Will; but if there be a Suit, it 


F 2 muſt 


Adminiĩſtra- 
tion. 


Will. 


Paſch. 1651. 
Will. 


Probate. 


Plene admini- 
ravit. 
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"muſt be in the Spiritual Court to repeal it, 


Yer ſome Books ſeem to the contrary, as Fijz, 
Eſtoppel, 9. Bro. Teſtm. 4. 22 H. 6. 32. 21 E. 4. 
50. 4. Com. 282. 9 Co, 31. a. Old Entries 325, 


1 Brownl. 79, Alſo upon Evidence it may be 


proved, that the Probate or Letters of Aa- 


niſtration were forged. 


In Debt by an Adminiſtrator upon an Obli- 
gation, the Defendant pleads Non eft fatum; 
the Plaintiff in Evidence need not to ſhew the 
Letters of Adminiſtration, for this is admitted 
by che Defendant's Plea of Non eſt Faftum. 

If Letters of Adminiſtration be given in Evi- 
dence, you may ſhew they were revoked, Gilb, 
L. of Evid. 75. 

A Will, under which a Title to Lands is made 


| to the Plaintiff, muſt be ſhewn itſelf to the 


Court, and the Probate itſelf is not ſufficient, 


1 Keb. 117. The ſame Caſe cited 2 Roll. 678. 


between Bret and Bret, 10 Car. 1. 

The Copy of a Will, according to the Book 
of the Regiſter in the Court Chriſtian, ſhall 
not be admitted to prove a Will of Lands, ex- 
cept the Poſſeſſion has gone a long Time ac- 
cordingly. 

2 Roll. 678. adjudged, That Probate of a 
Will by Witneſſes for Lands, is not Evidence 
at Common Law, although the Probate was 
good as to the Perſonal Eftate deviſed. Be- 
tween Bret and Bret, Hill. 10 Car. 1. 

Upon Plene adminiſtravit pleaded, the Ac- 
count given to the Ordinary ſhall not be given 
in Evidence, nor any Reſpect ſhewn to it. 
2 Roll. 678. Turvie's Caſe, Paſch. 7 Fat. 
per Cur, | | 


Debt 
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Debt againſt an 8 2 Plene _— +2 28 
xiſtravit, it appeared that the Executor med- - 
40 and adminiftred, and then refuſed in Court, = 641-00 
and Adminiſtration was granted to another ;.a Retainer 
and that ſeveral Sums were recovered againſt may be given 
the Adminiſtrator ;_ it was faid by Periam Ju- in Evidence. 
ſtice, 1. That if an Adminiſtrator (who is a 

Stranger) adminiſter, without the Command- 

ment of the Executor, the Executor cannot 

give ſuch Adminiſtration in Evidence to prove 

this iſſue. 2. That in the principal Caſe, the 

Executor having adminiſtred, he could not re- 

fuſe, and fo the Adminiſtration is granted with- 

out Cauſe, and what he did was without War- 

rant, and no Adminiſtration. 1 Leon, 1 54. Haw- 

kins and Lawſe's Caſe. At Bury Aſſizes, 1682. 

before Judge Myndbam, The Executor gave the 
Adminiſtration of the Adminiſtrator in Evi- 

dence, and allowed; but there what the Ad- „% admit. 
miniſtrator did, was by the Executor's Conſent. Hravit. 

In Mr. Lun and his Mother's Caſe. 

An Executor de ſon Tort cannot give in; co. zo. 
Evidence his Retaining of Goods to pay him- 1 Cro. 630. 
ſelf; for he cannot retain ; but if he take out An Executor 
Letters of Adminiſtration, although pendente lile, m pn 
he may retain for a Debt of as high a Nature, "nano 
and plead this in Bar; for the Adminiſtra- ment : Re- 
tion purges his Wrong ; and although he ſhall plication and 
not abate the Writ by taking out Letters of 18 vue the 
Adminiſtration, yet he may plead this in Bar. . 


Style's Reports 338. | lent. The 

Obligee who 
had the Judgment was denied to give Evidence about his Debt, for he 
ſweareth to have Aſſets for himſelf, and is intereſted in the Thihg 
Before Judge Wyndham ; at Bedford Aſſi zes, 1682. 


1 In 
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Aﬀets. 


and that chey had the Money paid; 
recoveted 1 in Treſpaſs for Goody! ul 


Trover by 
Adminiſtra- 
tor on the 
Inteſtate's 
Poſſeſſion, 
Defendant 


cannot give 


in Evidence 2 But Hol! Ch. J. over-rufed it, and took thi 


Will on the 


General Iſſue. 


Otherwiſe, 
If on the Ad- 
miniſtrator's 


own Poſſeſſion. the principa 


Payment of 
Money due 
to the Wife 
as Executrix, 
is not Evi- 
dence to 
maintain 
Action for 
Money re- 
ceived to 
Huſband's 
Vie. 


| adininiſtravit an loventory exhibized by one Thill 


offered to give in Evidence, that the 


TY $ @ % 


Ju Debt Sill Ereeotste, add Afets Fire 
mans in Ifue, is good Fviddite that 8 
fold Land, by che Will of the Teſtätor 


in the Life of the Teftator, Er. 3 H. 5. 4. 
Roll. Executor, 920. Pl. 1, 2, 4. 
Debt againſt tuo Exechters; kad on Pi 


not charge the other. Clayton 106. 

The Phainiiff brought Trover as Ad mini. 
ſtrator, and declared upon the Poſſeſſion of 
the Inteſtate; and upon Not 8viliy pleaded, 
at the Trial the Coen for the Defendaht 


ded Inteftare made a Wil and an Executor, 


N That Where an Adminiſtrator bring 

Trover upon his own PoſſtMon, the Defen- 
dant may give in Evidence a Will, and wh 
Executor upon Not guiſtiy: Otherwiſe if it 
be on the Poſſeſſion of the Inteſtate, (as in 
Caſe) for there the Defendant 
ought to plead it in Abatement; and if ht 
does not, be ſhall not give it ih Evidertet, 
'Blainfield verſus March, Salt. 285. Farr, 
181, 

In an Action on the Cafe for Money Ht 
and received to the Plaintiff's Uſe; urch the 
Evidence it appear'd, that the Plaintiff's Wiſe 
was Executrix, and that the Money was paid 
to the Defendant as due to her; and the Plain- 
tiff was nonſuited, becauſe the Action ought 
to have been brought by Huſband, and Wife 
as Executrix; for it being paid without any 


Authority from the Huſband, it remains as 
* 
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Ch. 13. Wills and Adminiſtrations. 
Debt due ta the Executrix; and if the Huſ- 
band dies, the Wife may bring an Action for 
u: But if the Money had been received by 
Authority from the Hoſband, then it had been 
as his Receipt, and as his Money, and the 
Action might well have been brought in his 
Name; and the Money would have been Aſſeis 
in her Hands. Anonymus, Salk. 282. 


the Plaintiff muſt prove his Debt, other wiſe 
he ſhall recover but a Penny Damages, though 
there be Aſſets; for the Plea only admits the 
Debt but not the Quantiy. 2. That all ſpe- 
rate Debs mentioned in the Inventory, ſhall 
be counted Aſſets in the Executor's Hands; 

for that is as much as to ſay, they may be had 
for demanding, unleſs the Demand or Refuſal 


Expences ace allowable againſt a Creditor, ex- 
cept for the Caffin, ringing the Bell, Parſon, 
Clerk and Bearers Fees, but not for a Pall or 
Ornameats. Shelley's Caſe, Salk. 296. 

In Dzbr, Plene adminifravit admits the Debt; 
and if to Debt on Bond on Plene Avi 
you offer to prove Payment of a Bond, you 
muſt prove that that Bond was ſealed and de- 
livered. 1 Shower 8 1. 

A Note had been made by the Defendant 
to the Plaintiff's Teftator ar fix Years be- 
fore the Action brought for Payment of the 
Money; and upon Non aſſumpſit infra ſex Annos, 
at the Trial before Holt Ch. Juſtice, the Plain- 
tiff gave Evidence of a Promiſe made to him- 
ſelf after the Arreſt, and before the Bill exhi- 
bited; and whether this Evidence maintained 
F 4 the 


be proved. 3. That in Strictneſs no Funeral 


4¹¹ 


In an Action upon the Caſe againſt an Exe- Evidence 
cutor, upon Plene admiuiſtravit pleaded, three upon Plene 
Pginis were declared per Holt, Ch. TD 


ſ 
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- the Declaration was the Queſtion : and the Cafe 

of Heylin and Haſtings was remembered, wherein 

upon Conference with all the Judges of England, 

it was held, that a Promiſe — the fx Years 

brings the Matter out of the Statute of Limi- 

tations; that owning the Debt does not go fo 
far, but is Evidence of a Promiſe. 

N Note; Here the Declaration was of a Pro- 
miſe to 1 Teſtator, and the Promiſe in Evi- 
dence was to the Executor. 

And the Court ſaid, here the Executor . 
declare of a Promiſe to himſelf: But adiaurna- 
tur. And in Hillary Term, upon Conference 
with all the Judges it was held, the Evidence 
did not maintain the Declaration. M. 3 Ann. 
Dean v. Crane in B. R. 6 Mod 309. 1 Salk. 


28. S. C. See Ld. Raym. 389, 422, 741, 838, 


1101. Caf. temp. W. 3. 223, 234, 444. Caf. 

temp. Mac. 314. 2 Wmws. 373. 3 Mui. 84, 
89, 143, 144. Comps 54. 

Ordinary can- A Mandamus iſſued to grant Probate of the 
pot refule Will; the Ordinary returned, That the Exe- 
Fon dy hag cutor was an abſconding Perſon, Incapat, Ec. 
cauſe Incapax, And this Return was held inſufficient z for 
that there is a Will is admitted; and ſince the 
Teſtator has thought the Executor a proper 
Perſon to be intruſted with his Affairs, the 
Ordinary cannot adjudge him otherwiſe upon 
a Diſability by the Canon Law, for. that is 
not admitted here, but as far as it has been re- 

ceived from Time immemorial. Per Holt C. ]. 

and a peremptory Mandamus was granted: 
Neither can the Ordinary inſiſt upon Security 
from the Executor; for the Teſtator has 
thought him able and qualified, and he has a 
temporal Right, which he cannot fue for before 


Probate: And there have been no Precedenis 


ar 
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or Practice of this Nature. The King verſus 
Raynes, Salk. 299. «114 6.0 he oper 
If an eee or ſuffers Judgment 
by Default, he admits Aſſets in his Hands, and 
is eſtopped to ſay the contrary. Sall. 310. 
6 Med. 308. ſays, if an Executor ſuffer Judg- 
ment to go againſt him by Default, upon Ex- 
ecuting Writ of Inquiry, he ſhall not give Evi- 
dence the want of Aſſets, for he is eſtopped, as 
if it had been in caſe of an Heir; for he ſhauld 
have pleaded Plene adminiſtravit, or ſpecially 
what Aſſets he had. Per Cur. 

In Debt upon a Bond againſt an Admini- Executor 
ſtrator, he pleaded ſeveral Judgments, & rien emma. . 
ultra 5 5. which was found: The Plaintiff as rr, Ol p 
to one Judgment replied, there was but ſo ſhould ſhew 
much due, which the Debtee was willing and how much is 
ready to accept in full, and that the Defendant really due. 
by Fraud deferred the Payment of that Money, 
and the Judgment was kept in Force to de- 
fraud the Creditors, and replied the ſame Mat- 
ter as to another Judgment, and demurred 
as to the reſt. The Defendant rejoin'd that as 
to one Judgment, it was not kept on Foot by 
Fraud, &c. and as to the other, no Aﬀets ulira 
ſo much, which was liable to the Judgment; 
and fo to the third; and as to the reſt joined 
in Demurrer. Et per Cur”; 1. The beſt Way 
for an Adminiſtrator to plead, is to plead truly 
and honeſtly z and though there is a Judgment 
for a Penalty, he oughc to plead the Judgment, 
and ſhew how much is due. 2. If he pleads 
ſeveral Judgments, and any one Judgment be 
ill pleaded, or found fraudulent, the Plaintiff 


ſhall have Judgment. 3. If an Adminiſtrator Pleading of 
Judgments is 


a Confeſſion of Aſſets to ſatisfy them, and the Riens ultra a certain 
Sum is not material. . 


pleads 


*. Os 


_ * Boiler b. relating fo Breontonſoip, Ch. 15. 
pleads twenty Judgments, tis 2 Confelfion of 
Aſſets to ſatisfy the twenty Judgments, and the 
Riens ultra 5 5. is but Form, not material nor 
traverfable. 4. If a Judgment being pleaded, 
and per . replied, iſſue is taken there 
upon, and by Evidence it appears the Debtec 
was willing'to take leſs than is pecovered, it l 
Evidence of Fraud: But if it be ſhewed that 
the Adminiſtrator had not Aﬀets to that 
Sum, it is no Fraud. 5. If an Adminiftrater 
pleads. two or more Judgmenis, and the Plain- 
tiff confeſſes the Plea to be true, and prays 
Judgments of Aﬀets in future 1 if afterwards 
Aﬀets came to his Hands, he may fatisfy the 
Judgments pleaded, for the Judgment of Af. 
| fers de futuro, is only to be paid off after the 
bother Judgments are ſatisfied; and therefore 
there is no Inconvenience in making the Plead- 
ing of fraudulent Judgments a Confeſſion of 
Aſſets. 6. The Concluſion of the Replication 
with hoe paraius eſt veriſicare, to every Judp- 
ment, is weil; but a general Concluſion to the 
whole had been better, Vide 2 Saund, 336. 

Salk. 211. Parker verſus Alfeld. 3 
Will made by A Woman by Deed ſettled her Eſtate in 
a Wife in Truſt, referving a Power to herſelf to give by 
porſuance of ber laſt Will and Teſtament, as ſhe ſhould 
ſerved before think fit, fo much of her Eftate in Legacies; 
Marriage, is and this was done before Marriage, with the 
not properly Confent and Privity of the intended Huſband, 


a Will, nor ho +efuſed een Feel to be a With or 


Ea, Party to the Deed : The Marriage took Effect. 
The Wife made a Will and died, and. the Ex- 
ecutors proved the Will. Er per Holt Ch. ]. 
This is not a Will, neither ought the Ordinary 
to prove it; if he docs, a W — 

ere 
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Ch. i 5 Wills and Adminiſtrations. 415 
Where 4 Woman is Executrix and marries, 

there ſue may make a Will with Confent of 

her Huſband, and cannot without. 1 Jones 157. 

80 if a Woman having Debrs due to her mar- 

ties, ſhe may make a Will e theſe, and the 

Ordinary may prove it. In other Caſes ſhe 

cannot, for it is only a Writing in Form of a 

Will: However, in the prinelpal Caſe, it ap- 

pearing that the Ordinary had only granted 

Admitiiſtration guoad the Goods in this Will, 

etwas allowed as reaſonable, Cro. Car. 219, 

8hardilow verſus Naylor, Sulteld 313. x 
Sir Charks Hogſon made Churchill and Good. Two Execu- 

win his Executors, Men of Good Credit: Good. tors join in 

in being a Banker received all the Money ng dun one 

but Churchill joined with him in the Receipts, ouly receives 

taking his Note co ſhew that he received not the Money, 

the ey Et per Harcourt Lord Chancel- both are 

lor; If two Truſtees join in a Receipt, and 3 for 

one receives the Money, he only that receives put the . 

ſhall be liable; if there be two Executors, and Receiver only 

they join in a Receipt, and one only receives to Legatees. 

the Money, as to Creditors, whb are to have 

the mimolſt Benefit of Law, each is liable for the 

whole, though one Executor alone might give 

a Diſcharge, and the joining of the other was 

unneceſſary ; but as to Legatees, and thoſe 

claiming Diftribution, who have no Remedy 

but in Equity, the Receipt of one Executor 

ſhall not charge the other; for the joining in 

the Reteipt is only Matter of Form, the ſub- 

ſtantial Part is the actual receiving; and this only 

is regarded in Conſcience. Churchill verſus Hop- 

ſon, in Cunc. Salkeld 33 8. 

the Words of a Will. 24. 20 G. 2. Loteſſelul dence. 

v. Stoneham, Exec. in B. R. 2 Hr. 1261. 


In 


416 of 1 Evid, relating to Executorſhip, &c. chr; 1 5. 


In proving a Will according to the Statute of 
* Frauds and Perjuries, if one Witneſs prove that 
the other two were there preſent, this is a Proof 
- ſufficient of ſuch Will, without having all the 
Witneſſes thereto to prove it; for then it is 
proved by a Witnels that the Will was execu- 
ted according to the Method required by the 
Stature, unleſs they ſhew ſuch Characters of 
Fraud as will make it neceſſary to produce the 
reſt. Gilb. Law of Evid. cites T. Af. 1701. in 
Ks Kent. 2 Wms. 509, 510. 
— Indictment for forging a Will relating to per- 
| | ſonal Eſtate; and on the Trial a Forgery was 
proved, but the Defendant producing a Probate, 
that was held to be concluſive Evidence i in ſup- 
Port of the Will. 1 Sr. 481. 


Evidence in particular, under the following 
| Heads. „ 


I, Afts of Court. 


Two Commoners on Behalf of themſelves and 

all the Commoners 1 referred a Bill in the 

Dutchy Court . of the Land 

in which they claimed Common, and upon 

Hearing the Common was decreed. The 

Court was put down; and the now Defendant 

having purchaſed Land in H. the now Plaintiff, 

who was a Commoner when the Decree was 

made, tho? no Plaintiff in that Cauſe, brought 

bis Bill againſt the now Defendant, to have the 

Uſe of the Depgitions taken in the former Cauſe, 

at a Trial to be had at the Aſſizes; and the 

Defendant demurred to the Bill, and the De- 

5 murrer was allowed, as neither the now Plainti 

or Defendant were Parties to that Suit, though 
the 


Ch. 15 Evidence in particular, &c. 

the Suit was of general Concernment, and the 
Suit there the ſame with the preſent, and that 
the Defendant here claimed under the Defendant 
there. Vin. Evidence, 8 1. | | 


2. Adds of Parliament, Proclamations, Rolls, 8c. 


An Act printed by the King's Printer is always 
allowed good Evidence of the Act to a Jury, 
but was never yet allowed to be a Record with- 
out an Exemplification under the Great Seal, 
and it mult be pleaded as exemplified, Im. 

A private Act printed among the public Acts 
hath been allowed in Evidence; even a private 
Act in print, which concerns the whole County, 
as that of Bedford Levels, may be given in Evi- 
dence without comparing it with the Record. 
Im. 
Antient Uſage for 3 or 400 Years is good 
Evidence of a Law, if an Act of Parliament 
be loſt or imbezilled, the Law (till remains. 
Im. 

A printed Copy of a private Act or Ordi- 
nance obſolete, was diſallowed by all the Court 
to be given in Evidence, unleſs it had been ex- 
amined by the Original. 1m. 

Tho? Acts of Parliament, and the Inrolment 
of them, are deſtroyed by Fire, Rebellion, or 
Injury of Time, yer, if by any Circumſtances 
and Proofs they may be manifeſted, they have 
the Force of Acts; as by ancient Copies, Tran- 


the Court muſt not permit the ſame to be put 
in Iſſue by a Plea of nul tie Record. No 
printed Statute is Evidence on nul tiel Record, 
bur mult be exemplified under the Great Seal, 
Um. 82, | 

Upon 


ſeripts, Books, Pleadings, and Memorials ;' but 


47 


- Evidence im particular, Oh. 15, 
Upon View 2 the: Parliament Roll of the 
Scavare 2 E. 6. for Payment of Tithes, and 
_ comparing it wich the Declarations in the 
Cauſes between Bowes and ' Broadheed, and 
Burreſton and Herbert, it was found that the 
Statute was rightly recited, natwithſtandin ing 
the Journal Book of Parliament was produ 
to the contrary, and thereupon Judgment was 
given in both Caſes; for the Court is to he 
ruled. by tbe Parliament Roll, and not by the 
Journal Book. And the ſame Day in a like 

aſe — Boyer and Tantulyar * the like 
Reaſon, and the Court ordered the Parlia- 
ment Roll to be brought ipto Court, to ſhew 
whether an Adjournment in Parliament was well 
recited, and would not credit the Journal Book, 
Im. 123. 

In Caſe of a Wager wok the Day on which 
the Peace was proclaimed, it was held by Holt 
Ch. J. that a printed Proclamatian was good Evi- 
dence, though not examined by the Record, in- 
rolled in Chancery, nor proved to have been 
under the Great Seal; but muſt be examined 
by the Original. Vin. Evidence, 129. 


3. Admiſſion of the Party. 


A finding by ſpecial Verdict, or the Admiſ- 
ſion on former Pleadings, is good Evidence, 
unleſs the contrary appear. Vin. Evidence, 82. 

In an Action for Work done, Se. the 
Plaintiff to charge the Defendant gave in 
Evidence à Copy of à Bill delivered to * De- 
fendant, and copied by Order of the Delendant, 
and divers Exceptions were taken to the Bill, 
as to Quantities, Values, and private Marks; 
and it way, ruled by Holt, Ch. J. that this Cop 

0 


| 


Ch. 15. under the following Heads. 
of a Bill delivered was Evidence, as a Copy of 
a Bill, and not Copy of a Copy; and the Ob- 
jection to Price and Quantity is not Part of a 
Confeſſion, or more than a Cavil. In. | 


4. {ffidavit. 


A Man being about to convey to a Purcha- 
fer, made 'Qath before a Maſter in Chancery, 
that there was no Incutnbrance on the Eſtate ; 
in an Ejectment brought, this Affidavit was 
produced in Court, but not ſuffered to be read 
more than as a Note or Letter, unleſs the 
Plaintiff would produce a Witneſs to ſwear be 
was preſent when the Oath was taken before the 
Maſter. mw. 

The Plaintiff or Defendant may make Affi- 
davit in their own Cauſe, and it may be 
filed, but is not to be admitted in Evidence 
in the Trial of a Cauſe between them. Em. 

Though an Affidavit cannot be read in Eui- 
dence, yet if the Party who made it be ſworn, 
and gives Evidence, his .own Afidauvit may be 
read againſt him, and this is allowable, to ſhew 
in what he contradicts himſelf, m. 83. 

On a Queſtion on a Trial, whether the Pro- 
perty of Wine, Fc. was in the Defendant, in 
order to aſcertain whether Alien or Britzh Cu- 
ſtom was due for them, an Afadavtit the De- 
fendant had made at the Cuſtom-hauſe was gi- 
ven in Evidence, in which the Defendant ſwore 

the Wine was his. Im. 83. 


1 Antient 


Raue ir particular | Ch. 15 


F. 


10 95 aun Deeds, &c. 


An old Deed is good Evidence vin 
Proof or Seal; but whether the Indorſement 
on a Bond by the Obligee, after his Death, 
and after thirty-five Years entring into it, {hal 
be given in Evidence at Law, to take off an 
Objection to the Antiquity of it? ſee 8 Mod, 
278. 

| 5 Deed had"; in the Archives of the Chap- 
ter of Hereford was read, to prove an Endow- 
ment of a Vicaridge, the only concurrent Evi- 
dence, as it appeared not to have been ever 
ſealed or delivered. Vin. Evid. 84. 

An original antient Leaſe could not be pro- 
' YUuced, but the Grandſon of the Leſſor produced 
a Counterpart, found amongſt his Grandfather's 
Evidence, and though it had no ſubſcribing 
Witneſſs to it, it was yet allowed for Evidence; 
and Nyndbam J. ſaid he had ſeen many Deeds 

in QEliz. Time without any, - 

Where a Deed before Time or Memory i i3 
ſupported by Uſage after, is pleadable and good; 
but the Books which ſay that Deeds before 
Time of Memory ſhall not be pleaded, are to 
be intended of Deeds of ſuch ' Liberties and 
Franchiſes as cannot be claimed or ſupported 
by Uſage in Pais, as if one claim bona felonum 
by Deed before Memory, he cannot ſhew his 
Deed, and ſay Virtute cujus, &c. but mult 
ſhew an antient confirmation, or Claim and 
Allowance in Eyre; therefore to ſhew the Deed 
in the preſent Caſe, and a Uſage to ſupport it, 
is ſufficient, and the other Way of Pleading it 
wich a Virtute cus would have been naught. 


* 0 


Ch. ig. under the following Heads. 

As to the Date of a Deed *tis pleadable; tho? 
Time out of Memory, where it is a private 
Deed ; but Grants of Franchiſes, and Liberties 
muſt be allowed in Eyre, and ſo is 1 Roll. 4. 
649. pl. 8. to be underſtood. Im. 8 f. | 
la the Caſe of Water Bailage in London, 
Evidence of conſtant Payment, and their an- 


4 tient Tables of Duties imported, was judged 
Mid ſufficient, though there can be no Preſcription 


for it. Im. 8 5. 


im. 6. Baron and Feme. See Marriage. 

Evi- 6 Ub | 

ms 7. Belief. Hearſay. PO. 

pro- It is no Satisfaction for a Witneſs to ſay, that 
Ace he thinks or perſuades himſelf, c. for, per Coke; 
ther the Judge is to give abſolute Judgment, and 
ibing to have more Ground than Thinking 3 and 
eli Judges, as Judges, are always to give Judgment 
Deed, BN Hundum allegata & probate, whatever private 


Perſons may think. Im. 86. 19 
The Saying of od Men may be given in Evi- 
dence, in caſe of a Modus, but not on an Iſſue, 
parcel or not parcel; yet in a Queſtion in E- 
jectment, whether a particular parcel belonged 


N to one, or to the other, the Deed and Decla- 
be ration of the Perſon who held under both, was 
. allowed as Evidence by Hardwick Ch. J. at 
4 Exeter, 1735. Vin. Evidence 118. 
1 In caſe of a Murder, what the deceaſed de- 
* clared after the Wound given, may be given in 
Ded Evidence. Ibm. But in Trowter's Caſe, P. 8 
ks Geo, B. R. the Court would not admit the De- 
ding 1 claration of the.Deceaſed,, which had been re- 
wit duced into Mriting, to be given in Evidence 
But. „heut producing the Writing. Im. 119. 


Vor. II. G Though 


421 


422 


Evidence in particular, Chi i g 

Th6tiph Hearſay is hot to be allowed à8 di. 

rel Eviflence, yet it will ferve to prove a Man 

was conſtant” to himſelf, whereby his Teſtimony 
is corrobofated. 

In a Suit between 44 And B. A. produced a 
Doed in a ſübſequent Suit between C. and A. it 
Wis vid voce proved that A. in a Cauſe be. 
Tween A. and B. produced ſuch a Deed which 
proved To: and To. in particular. Per Curiam: 
This is good Evidence, for here A. if he pleaſes, 
may give that Deed in Evidence to controul 
the parol Teſtimony, and having the Deed in 
his Cuſtody, which C. hath not, nor can pro- 
duce. Em. 118. 

To prove a Diſcharg e of T the, by Unity of } 
Poſſeſſion, in the Hands of the Abbot, at the 
Time of the Diffolution, two Perſons 'teſti- 
fed they had ſeen a Deed of Appropriation bf 
the Parſonage to the Abbot, for which Res- 
Ton they art teh there was an Unity of 
Poſſeſſion at the Time of the Diſſdlution; but 
this was ruled to be no Proof, for it may be 
intended not to continue, but they ſaid that 
Hearſuy fall he allowed for Proof. Im. 
On a Modus alledged, it was agreed, that 
where the Statute appoirits Proof of the Surmiſe 
to be by 200, it is ſufficient if 720 affirm that 
they have known it to be ſo, or that the com- 
mon Fame is ſo. So on a Modus and Iſſue, the 
Witneſſes ſaid that for a long Time, as they 
Beard ſay, the Occupiers of that Farm, Ec. 


Had "uſed to pay annually to the Parſon 35. 


for all Tithe; and it was agreed that. this 
hearſay Proof was ſufficient to maintain the Sur- 
miſe within the Statute 2 E. 6. Im. 
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Ch. 15. under the. following Heads, 44323 \'Þ 
Being dad by , Perſons of good Credit, all I 
along the Road, of the Proregation of the Par- 1 
liament, is good Evidence of Notice in an Ac- ii 
tion of falſe Impriſonment. So if a Witneſs 1 
ſwear in a Cauſe, , and dies, he Court held, LF 
that in another Trial, one who heard him, 4 
may, upon Oath, repeat. his Teſtimony, and it 1 
ſhall be good Evidence, if the Record of that- i 
Trial be produced, but not otherwiſe. . Im. & iN 
136, 5 | 4 
8. Boots, Papers, &c. 17 
In Caſe for taking the Profits of the Under 1 
Clerk of the Treaſury, a Note obtained by Al 
Lord Finch, formerly Maſter of the Office, of 114 
the Officers Subſcription, that they were but + 
Servants, which will not bind others, was re- a 
fuſed to be given in Evidence by the Court, eſpe- thy 
cially as Part had been cut off. Vin. Evidence, i 
136. | #28 
| 70 prove taking the Oath, Fc. in the Act 1 
of Uniformity, a Certificate was produced that 4 
had only a ſmall bit of Wax upon it; yet, 1 
per Tuiſden, it may be read, and ſo we read M 
Recoveries after the Seal broken off, and ſaid 7 
he had ſeen Adminiſtration given in Evidenee 
after the Seal broken off; and ſo of Wills and 9 
Deeds. Im. | . 1M 
Transfer Books of a Company have been al- '1'Þ 
lowed; as Evidence. Im. eſpecially being the Wh 
Books of a publick Company, and kept for Ws 
publick Tranſactions, in which the Publick are 2 | 
concerned. Im. 89. | g "Mi 
To prove the Cuſtom of a Manor relating 4 L } 
to Copyholders cutting down Wood, the Book- "WM 
caſe of 14 E. 3. Fitz. Bar, was given in, "mM 
eing and allowed for good Evidence: So a Tear is | 
| G 2 Book | | 
1 


* 
. 
* * 1 
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"Evidence in part cular, Cb. 15 

Book ig Mow Evidence to prove the Courſe of 9 
the Court. Thm. 138. | 
At a Trial at Bar concerning the Tit of Vil 
'Land, a Copy of an Inſcription upon a Grave ba 
Stone in London was admitted Evidence to prove eu 
a Pedigree: But a Charter of a Pedigree is no Ev 
Evidence of itſelf, without ſhewing the Books Ev 
and Records, from whence it is deduced to prove at 
4 Deſcent, though the Heralds ſwore the. Pedi- ** 
gtee was deduced from the Records and an- 8 
tient Books in the Office. Vet, negatively, a Far 
Book out of the Heralds Office was allowed to but 
prove the Plaintiff was not deſcended from V. oft 
'Z. of P. as alſo an old Book, in Lord Oxfird 1 
Library, mentioning the Pedigree of W. Z. of 2 
F. which was ſigned by E 8 Im. 244. See Boo 
1 Str. 162. No 
Though Heralds Books are allowed to prove tler 

a „ Pelliares; the Reaſon is from neceſſity, becauſe Bir 
they have not better Evidence; and this is their wit 
proper Employ, and ſome credit is to be gi- and 
ven to them, but they do not deferve much. Col 
Wm. the! 
Heralds Boks were Aae Evidenee to 4 
Friers of a Challenge, to prove Co/inape in the 71 
Sheriff. 1bm. 119. Evi 
So an Inquiſition poſt mortem is Evidence, Ko 
though. not concluſive : So an antient Heralds the 
Book to prove a Pedigree; but an Extract is Rig 
not. So an original Viſitation Book by the He- 
ralds hath been allowed as Evidence; but an En- by 
' trv in their Office is not good Evidence to prove Cog 
a Pedigree for an Heir, for they are not Matters wy 
of Record, only circumſtantial Evidence, and not = 


the Eatries of any public Office, Im. 


5 bd 


Cb. 1 5. under the following Heads. 425 
In. a Trial at Bar concerning the Right of % 
Viſiting Univer/ity Coll. Oxon', one of the Iſſues 
was, whether King Alfred was Founder? and 
ſeveral Hiſtorians to that Point were offered in 
Evidence; but the Chief Juſtice declared ſuch 
Evidence is never admitted, unleſs in Proof of 
a Point concerning the Government; and it was 
waived. Ibm, _ | BE gt” 17 oo ig 
Old MSS. found amongſt the Evidences of a a 
Family, may be Evidence, becauſe' Originals, 
but not a Copy, for that is liable ro the Miſtake 
of the Tranſcriber. Im. 101, 120, 244. 
The Regiſter Book of a Dean and Chapter 
are public Books, and Evidence : So a Church- 
Book hath been admitted Evidence t prove 
Nonage; but the Entry of the Names and Ti- 
tles of Perſons in a Church Book, either for 
Births or Marriages, are not poſitive Evidence, 
without fully proving the 1dentzty of the Perſons, 
and alſo ſtrengthened with Circumſtances, as 
Cohabitation, or the Allowance of the Perſons 
themſelves. Vin. Evidence, 89, 235. 
It is generally true, that where Books, as Pa- 
riſh Books, public Corporation Books afe common 
Evidence for both Parties, they are like Court 
Rolls, which belong as well to the Tenants as to 
the Lord of the Manor, and each Party hath a 
Right to the Uſe of them. Im. 89, 90, 
Survey Books, though antient, | unleſs fgned 
by the Tenants, cr appear to be made at a 
Court of Survey, are no other than private Me- 
morials, and no Evidence; but od Court Rolls _ 
are Evidence : So of Rentals, or Accounts of 
Money received by the Seward; but Rentals, 
without Money received and paid upon them, 
arc nothing, 'tis the Payment makes them of 
; G 3 is Effect. 


LIST 


' publiſhed by the Authority of the Speaker, Was 


ha. "73 he 


A. 


yo 1 in | particular ch. 1 5. 
Eee. Im. See 5. 131, 132. Vin. Title Evi. 


A iel Book, being an Ixveniory of che State 
of the late South. Sea- Stock, which was directed 
to be made by Ad of Parliament, and to be left 
with one of the Barons of the Exchequer, and 


allowed as Evidence. bm. 91. 
Where Books are loſt, in an Earthquake, ſo 
the Plaintiff could not charge the Defendant 
otherwiſe than by his own Books, the ſame 
Books. were admitted to be his Diſcharge. Eg. 
Ca. Abr. 10. cited as then lately adjudged in 
the Caſe o E e Turner. Ibm. 


9. Certificate. 


la Debs againſt the Sheriff far the Reward gi- 
yen by the G 4 . M. to thoſe who ſhould 
diſcover and Duet Clippers and Coiners, the 
Plaintiff had a Certificate from Holt Ch. I. who 
tried the Malefactor, on his having been con- 
victed on the Plaintiff's Evidence, which be- 
ing produced, though under the Ch. Juſtice's 
Hand; was yet proved by my Lord's Clerk to 
the Jury. ſom. 

By Statute 6 Geo. c. 20. f. 7. The Certificate 
of Clerks of Afize or Peace are made Evident 
of a Perſon's being convicted, and ordered for 
Tranſportation, ſo as to make Mir guilty of Fe- 
Jony without Benefit of Clergy for n 


10. Circumſtances. 


De Morte Viri in Dower by the Wife, after 
the Huſband had been abſent ſeven Years be- 


yond Sea, may be proved by Cray 
of 


Ch.15. under the following Heads 


for in ſuch Caſes qui melius probat, melius habet, 


Ibm. 94. 

A Man hath two Manors of D. and levies 
a Fine of the Manor of D. generaly > Circum- 
flances may he given in Evidence to prove what 
Manor he intended. Bm. See Vin. Trial, 345. 
and the Books there cited. 0 

Circumſtantial Evidence ought never to be ad- 


mitted where better may be had, ex natura Rei, 


for Circumſtances ate doubtful and fallible, and 
it is upon this Reaſon the Copy of a Record is 
, where the Record itſelf cannot be had. 
See p. 99» 107. | 


11. Confeſſion. 


The Confeſſion of the Under-ſheriff of an E- 
ſcape, is Evidence againſt the High-/heriff, for 
though the Sberiff be Tuable, yet . Under-ſhe- 
4 5 him a Bond of Indemnity, and the 
whole will fall upon him ; his Confeſſion there- 
fore is good Evidence, becauſe in Effect he 
charges himſelf. Ibm. 95. 

Confeſſion of Delivery of Goods, in the Court 
of Requeſts, may. be given in Evidence againſt 
the Defendant at Law: So in an Information 
for publiſhing a Libel, the Defendant's own 
Confeſſion is Evidence againſt him; but then 
the whole muſt be taken together, and not fo 
much only as ſerves to convict him. Im. 

It is the worlt Sort of Evidence that is. 
where there is 10 Proof of a Dealing or Tranf 


action, or a Probability of Dealing between 
Parties, 1þm, 95 | 


\ 


G 4 12, Coftes. 
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 Boldence in | particular,” Ch. 1g 


12. chi. 


Wherever an Oi of. a 1 Ne. 
lure, and would be . if produced, 
as a Bargain and Sale, Deed inrolled, Church 
Regiſtr, Sc. in ſuch Caſe, a ſworn Copy there. 
of il be good Evidence; but where the ori. 
ginal is of a private Nature, a Copy is not Evi- 
dence, unleſs the Origin) be burnt or off, Jo, 
101% 194. | 

By Statute 8 Geo, c. 25. * 2. Copies of Re. 
cognizances, in Nature of a Statute Staple, 
figned by the Clerk or his Deputy, where the 
Original is loſt, is good Evidence. 


13. C overture, See Marriage. 
| 14. Court Roll. 


As to the Time of a Surrender made, or 


Court held, the Rolls of the Manor are no 
concluſive Evidence, but ſhall be tried by. the 
County. Ium. 105. 

Proclamation, whereby the Lord claims For. 
feiture of a Copyhold, qught to be proved 


wiv voce, and not only the Court Rolls; ſo held 
in Evidence to a Jury, Im. 


To maintain cuſtomary Deſcents, Preſidents in 


the Court Rolls, to prove the Uſage, ought to 
be ſhewn, for without ſuch Proof, though it 
had been deemed, or reported to have been the 
| Cuſtom, yet the Court cannot ſolely give Credit 
to the Proof by Witneſſes. 

If Proof be made of a particular Benefit 
which the Lord of the Manor is to have, the 
Curt Rolls is the beſt Proof of it, for no Proof 
can be more directly or particular than the En- 
tries in the Rolls in certain. bm. 


14. Examinalion. 


Ch. 


Ch.15. under” the following Heads. 2x 


15. Examination. 


Witneſſes, as well in criminal as civil Cauſes, 
may be examined before a Judge, by Leave of 
the Court, where ſufficient Reaſon appears to 
the Court; as going to Sea, Sc. and in ſuch 
Caſes, the other Side may croſs examine. 15m, 
114. 25 
ln a Trial at Bar of an Iſſue out of Chancery, 
to try if a Leaſe was made in purſuance of a 
Power, which was, to make Leaſes for the 
beſt Rent that could be got, a Witneſs was ex- 
amined in Chancery concerning the Value of 
the Land, having been Collector of the Rents, 
and at the Time of his Examination in Chan- 
cery, he referred to, and conſulted his Rental; 
but now at this Trial he was become blind, 
and therefore his Examinations and Depoſitions 
in Chancery were admitted to be read; for if 
he had been ſo ill as that he could not have 
come to the Trial, they had been good Evi- 
dence; and now by the Act of God he is diſ- 
abled to conſult his Rental, the ſame Reaſon 
therefore holds; he alſo gave Evidence of what 
he remembered beſides. Ibm. 


16. E xemplification. 


See the Statute 3 C 4 E. 6. c. 4. 13 Eliz, 
c. 6. touching the Exemplification, or conſtat of 
{arollment of Letters Patent, and making them 
Evidence; and alſo Statute 17 Eliz. c. 9. 5 8. 
touching the Exemplification of Records of any 
Fine or Recovery inrolled, or any Part thereof, 
in the twelve Shires of Y/ales, or Counties Pala- 
une, and making them Evidence. 
Exemplification 


430 


Evidence. in particular, Ch. 1g 
Exemplification of Depofitions taken in Chan. 
cery, to prove one's. being. of Age when he le. 
vied a Fine, was allowed as Evidence, and the 
Jury regarded 1 it mate than the Fines. being re. 
verſed for Nonage. Van. Evidence, 1.15. 
In Evidence to an Eſſex. Jury at Bar no 
ment, Maynard. fog. the. Defendant, offared ap 


Exemplification under the: Great Seal in. 1 588; of 
ofitions in Chancery, whereby a Conveyance 


made in 1 586. and loſt, was proved; = the 


Court that being /o all, and the. Re 
cords of the Rolls — Fm it is Br Ext 
dence, and alſo i in, regard it was given in Evi 


dence in a former Frial at Bar. Dm. 11 6. 


of Depoſitions generally are. not ta he 4, 
emplified or allewed, nor is the Excroplibcation 


Es Vill under the Great Seal. Em. 


lification. of: Letlers Natent, of a Grant 
of . Rents, was produced, but ſo, far 
only as concerned this Grant, and, held good 
in Carth. 209. Yet in Chancery Pre. 59. the 
Exemplification of part of a Patent was not 
allowed to be read in Evidence (notwithſtand- 
ing the Statute 3 & 4 E. 6. and 13 Eliz.) in 
a Caſe where the other Side have not Time to 
conſult the Patent Roll, and ſo may be ſurpriſed 
by an imperfect Exemplification. Im. 116. 
To prove the Delivery of Goods to a Maſter 
of a Ship, an Exemplification of the Entry 
thereof was offered in Evidence, which Entry 
was made in the Cuſtom-Houſe Books at Rol- 
terdam, atteſted by a public Notary, and ſealed 
with the public Seal there; but the Count 


would not permit the Exemplification to be 


given in Evidence. 2m, 117. 


16. Hans 


ch. 5. under the following Heads, 


17. Haul. writing. 


In Debt upon a ſingleBill, upon non eſt Fuctum 
pleaded, one ſubſcribing Witneſs gave full Evi- 

dence of the Sealing ad Delivery; the other 
Side produced a Witneb of the ſame Name and 
Sirname with the other ubſcribing Witneſs, who 
acknowledged that the Hand was very like his, 
but that it was not his Hand, and that he neuen 
knew either of the Purtis, nor the other Witneſs, 

neither could the other Witneſs ſay that he 40as 
the Man, and both then Reputations being prov- 


ed good, Holt Ch. J. oſdered both to write their 
Names, which they did, and left it to the Jury, 


who found for the Plaintiff. Im. 133. 
In the Trial of the ſeven Biſhops, Porwel J. 
declared, in the provng of Lord Chicheſter's 
Hand, that in civil Adions a ſſender Prof was 
ſufficient to make out a Man's Hand, as by 
Letter, or the like; but in criminal Caſes, the 
Proof ought to be pojtive and ſubſtantial, not 
by Belief ; but the Court was divided. Im. 
222, | | 
Where there are two Witneſſes to a Deed, 
who are dead, if there be full Evidence to prove 
one of their Hands, and any Evidence that En- 
deavours have been uſed to find one to prove 
the other's Hand, this is ſufficient, for perhaps 
the Witneſs was a Stranger. Ibm. 223. 
To prove a Hand- writing by familitude, and 
by thoſe who have known the Hand, though 
the Party was not ſeen to write it, in Sidney's 
Caſe was allowed ſufficient Proof of a treaſonable 
Writing ; for it is as much Proof as the Thin 
is capable of; though Sidney ſaid, it had been 
declared, 
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Buidonce in particular, Ch. g 
declared in Lady Carr's Caſe, to be no lawful 


Evidence in criminal Cajes, Ibm. 


In Crosby's Caſe, 3 of Hands was 
held not to be good Evidence in Treaſon, un- 
leſs. the Papers are found in the Cuſtody 
of the Perſon himſelf, and not of another; 
nor is it ſufficient for tle original. Foundation 
of an Attainder, but if the Eact be otherwiſe 

toved, it may be wel uſed as circumſtantial. 
Evidence: z but to convi&on ſimilitude of Hands, 


is to run into the Error F Sidney's Caſe. Ibm. 


In Debt upon Bond, and non eft Falun 
pleaded, a - Witnels, ſwae his Hand was fub- 
ſcribed as a Witneſs, bu did not ſee the Obli- 


_ gation ſealed and deliver:d,” and that he never 
L 2 his Hand as a Witreſs but where he ſaw 


the Sealing and Delivery ; upon this, one was 
ſworn to prove the Hard- writing of the other. 


Witneſs, who was dead, which was oppoſed; 


but Holt Ch. Juſtice ſaid, a Man ſhall not loſe 
his Obligation becauſe they have tampered. with 
his Witneſs, and he allowed the Plaintiff to 
prove his Obligation by Compariſon of the Hand 
of the other Witneſs, Ibm. 

A Deed at Warwick Aſſizes 1699 was pro- 
duced, . to which there were two Witneſſes, one 


of whom was blind; and by Holt Cb. J. the 
Deed was admitted to be proved by the other 


Witneſs, and read, or it might be proved with- 
out proving the Death of the blind Witneſs, or 
even having of him at the Trial, proving only 
his Hand; and ſo ip, was done here. Im. 


Debt on Bond by G. as Executor of C. againſt | 


N. which C. happened to be the only ſur- 
ſurviving ſubſcribing Witneſs, whoſe Subſcrip- 
tion was proved by Parity of Hands, and, by 
Paizer Ch. J. G. being diſabled by prov: 

il 


— 


* 
1 


Ch. 15. under the following-Heads. 


Will, is, as if there was no Witneſs, where Pa- 
rity of Hands may be allowed : So in Caſe of 
Depoſitions in Chancery taken before any Intereſt 
accrues to the ſubſcribing Witneſs, &c. after 
he had made his Subſcription, this may be 
proved by Parity of Hands. Ibm. r 
Where a Witneſs would ſwear to the Hand- 
wtiting of another, he muſt be able to ſay, he 
has ſeen him write, unleſs where there hath 
been any fixed Correſpondence by Letters, and 
that it can be made out that the Party writing 
ſuch Letters, is the fame Perſon who atteſt- 
ed the Deed, and then that will be ſufficient, 
Thm. 224. DE 

Caſe on a Promiſſory Note for 101. atteſted 
by two Witneſſes, one of them ſaid his Name 
was very like his Hand, but he never ſaw the Note 
executed, for he remembered the Time when 
he was called in to witneſs ſome Writings, there 
were only 1wo half Sheets ſtamped, but no ſuch 
Paper as the Note was atteſted by him ; 'the 
other Witneſs ſaid the ſame ; upon which the 
Plaintiff produced the two half Sheets, and the 
Witneſſes ſwore to the Execution of them: 
Whereupon Pratt Ch. J. left it to the Jury, 
on the Similitude of Hands between the Deeds 
proved and the Note, and the Jury found for 
the Plaintiff, Tm. | 

Two Witneſſes to a Bond, one mad, and in 
Bedlam, and the other in Africa; on an Order 
to prove an Exhibit viv4 voce in Chancery, a 
Witneſs proved this Fact, and their Hands to 
the Bond, as if dead: But if both Witneſſes are 
beyond Sea, proving the Hand of the Party is 
not ſufficient ; it is uſual only to prove the Hand 


of one of the Witneſſes, and that they are beyond 
Sea. Ibm. 


17. Inqueſt 


ES may i pic OY 


18. lap of Office. . | 
An Inqueſt of Office; is no concluſive. N 


nor is an Inquiſition, here there i is no Commi 
fron to warrant it, unleſs in the Caſe of an old 
Inquiſition - poſt - mortem, which may be tead as 
Evidence, without producing the Commiſſion. 

4 Vin. Evid, 120, 121. | 


- 


19. Iuroiment of Deeds. 


wc of a Deed, which needs no In 
rollment, is no Evidence: Where the Eſtate 
 ipaſſes by the Inrollment, as by Bargain and Sale, 
there it is Evidence; but where it is only for 
fafe Cuſtody, there it is not, otherwiſe than againſt 
the Party who ſealed it, and all claiming under 
him, and ſo far it-ſhall. Im. 121. 
See 10 An. c. 18. how to make the Inrol- 
ment Evidence. 


20. 48 


It is ſaid an Inſpeximus of a Deed inrolled 
in Chancery, is not to be ſhewn in Evidence, 
unleſs it be a Bargain and Sale inrolled there; 
for if it be a Deed of Feoffment, the Deed ii- 
elf muſt be produced, for the Inſpeximus is no 
| Matter of Record: But, by Rolle Ch. J. though 
it be the Iuſpeximus of the Inrolment, and not 
of the Deed itſelf, yet if it be of an antient 
-Deed, it may be given in Evidence. Ihm. 
In Ejectment at the Bar, the Defendant gave 
in Evidence an Tn/peximus of a Leaſe made by 
the Abbot of B. which the Court diſallowed, 
being a private Deed, and may be forged, and 
an 


4 


an Iaſpeximus lies only of Matter of Rerord; 
whereupon they ſhewed an Allomance of the ſame 
Deed in the Court of Augmentations, which 
per Curiam is good againſt the King. Im. 

A Conſtat or Inſpeximus of Eetters Patent, 
made ſince 27 H. 8. may be pleaded by the 
King's Patentees, or any claiming under them, 
as well againſt the King as any other. Im. 122, 


-- 


Journal of the Houſe of Commons is no Evi- 
dence, for they have no Power to give an Oath: 
But the Journal of the Houſe of Lords was prov- 
ed, and admitted in the Biſhops Trial to prove 
the King's Speech 1663. and the Opinion of the 
Houſe of Lords about the King's Power in Ec- 
cleſiaſtical Affairs. Ibm. 122. | 


22, Labels, 


The finding two or three Copies of a Libel 
in a Perſon's Chamber, without diſcourſing of 
it, or delivering of it out, is no Publication. 
Per Cur'. Ibm. 228. | | 

Depyſitions before a Juſtice of Peace, the De- 
ponent being dead, is Evidence only in Felony, 
but not in an Information for @ Libel againſt 
the Government. Ibm. _ 

It a Libel be made in Writing, and after- 
wards burnt and one remembers the Contents, 
and dictates to another, who writes it, the 
Writer is Maker of @ Libel: He who takes a 
Copy of @ Libel in Writing, though he be not 
the Author, is guilty of making 4 Libel; per 
Holl Ch. J. Im. Sce 2 Salk, 417. good Matter 
on this Diſtinction, 


Printing 


| 1436 


Man is not able to give an Account how he 
came by it, it makes him the Printer, and of 


à Printer to S. is a Publication by the Printer, 
if he doth not forthwith carry it to a Magiltrate: 
If a Libellous Paper be found in a Man's Cuſto- 
dy, as upon a Sheif in one's Houſe or Shop 
he printed it, unleſs he can give a good Ac- 
count how he came by it, to excuſe” himſelf; 
per Parker Ch. J. Hill. Vac. 3 Geo: at Guild 


and found Guilty, Im. 229. 


of Law, to ſhew there was no Marriage, than 


ſuppoſed Father. Im. 129, 235. 


- 


Evidence in particular, Ch.! [1 
Priming a Libel is a Publication; and if 1 


Conſequence the Publiſher,; ſo the Delivery bi 


and the Receiver is an Afor in that Publication, 
(which was the preſent Caſe) it ſhall be thought 


hall. Rex and Straban, who was a nn 


23. Marriage, and Marriage Agreement 


Conſtant Reputation ſhall be allowed Proof 
of Marriage and Orders; per Holt Ch. J. In. 


23 * | | 
What can be a greater Evidence in a Court 


a Sentence in the Spiritual Court, by a regular 
Suit, and pronounced in the Life-time of the 
Parties, that they were guilty of- Fornication, 
and Proof of the commutation Money by the 


For the Proof of a Marriage, was given in 
Evidence Cobatitation for twenty Years ; that 
they came to Town, and lodged in Town; 
that the Huſband was a Papiſt, and they were 
married by a Papiſt, to wir, the Portugal Am- 
baſſador's Chaplain, for which Reaſon no other 
Perſon was preſent: That the Huſband in his 
Life-time acknoroledged her his Wife, and deſired 
the Witneſſes to uſe her as ſach; and that a little 

5 before 


Ch.15. under the following Heads, 


before, and on the Day of his Death, declared 


in the Preſence of his Phyſician, and ſeveral 
other Witneſſes, that he was married to her, 
Im. And it was fo found. 

A. and M. were married at the Fleet by diffe- 
rent Names, and an Entry made in the Regiſter 
there, of the Marriage on ſuch a Day, by zbeir 
different Names ; in the Spiritual Court this was 
ſentenced @ good Marriage, and that Sentence 
affirmed in the Delegates : Now on a Trial at 
Bar between a Daughter of that Marriage, and 
a Daughter of a former Marriage; tbe Father 
being dead, it was found a Marriage. Im. 

A Marriage was not allowed on a Trial, it 
being /fignified to the Court, that a Sentence in 
the Arches had been given, that there was no 
Marriage, and the Temporal Courts muſt give 
Credic thereto, till ic is reverſed, for it is a 
* of meer ſpiritual Cogniſance. Im. 
236. . | 
In Debt upon an Obligation, Coke Ch. J. 
ſaid, and that ſo was the Opinion of the Civi- 
lians, that a Diſagreement to a Marriage had 
under Age of Conſent, ought at Age to be pub- 
liſhed in Court, otherwiſe the Iſſue may be ba- 
ſtardized; for a Diſagreement in Writing is 
not ſufficient, nor a good Proof. Im. 

In Aſumpfit on a Contract to marry, any 
lawful Impediment may be given in Evidence 
as that the Parties were within the Levitical De- 
grees, &c. for this makes the Promiſe void; 
but it is otherwiſe of a Præ- contract. If ſuch 
a Promiſe be not in Writing, the Defendant 
may give in Evidence the Statute 29 C. 2. c. 3. 
and if the Woman's Promiſe does not bind, the 
Man's Promiſe is but nudum pactum, the Pro- 
miſe therefore muſt be mutual. Im. Yet, 
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Cur. this will not do, for it cannot reſtore him 


- Burdence in particular, Ch. 1 5 

If there he an erpreſi Promiſe of the Marriage 

the Man, and the Woman countenance it, 

and by her Actions behaves herſelf ſo as if ſhe 

agreed to the Marriage, though there be no 

aua! Promiſe, yet this ſhall be ſufficient Evi. 
dence of a Promiſe on the Woman's _ Im. 


224. Notary Public, Certificate 

It was reſolved that a Copy of an Agree 
regiſtred in Holland, and atteſted by a Public 
Notary there, may be given in Evidence for 
the Defendant, as he proved that the Plaintiff 
took out another Copy of the ſame Agreement, 
but would not now produce it; for it is plain 
he knew of the Agreement, and could not be 
furprifed. Thm. 123. 

And in the above Caſe the Court beld, chat a 
Plaintiff who was in Holland might maky Af- 
fidavit there, and get it atteſted by a Public No. 
tary, and that it ſhould be ſufficient Evidexce 
to hold the Defendant here to Special Bail 


25. Perjury. 


Exception was taken to a Witneſs, that he 
was convitt of Perjury, and a Copy of a Verdif 
in Oliver's Time, on which there was 10 Judg- 
ment, was offered; but the Court would not 
admit the Evidence, becauſe, by the Alte- 
ration of Government, all was diſcontinued; 
but it was agreed, that Evidence viv4 voce 
might be given to prove him 'perjured : The 
other Side, to eſtabliſh the Witneſs's Credit, 
produced a Pardon of the Perjury ; but pe 


0 his Credit. Im. 244. 
A falk 


Ch.15. under the following Heads. 

A falſe Oath any Way conducive to the Mat- 
ter in Iſſue, or a guide to the Jury, though on/y 
circumſtantial, it is Perjury ; fo if it tend to the 
Diſcovery of Truth, though but a Circumſtance, 
it is Perjury z but to tell an pertinent Tale, 
nothing to the Purpoſe, is not ſo. Im. Yet if 
a Man ſpeak to the Credit of a Witneſs, not 
directly to the Iſſue; if his Evidence be falſe ic 
is Perjury, 

As at a Trial the Queſtion was pon Money 
lent, and it being objected that it was improbable, 
that the Plaintiff who was a cautious Man 
ſhould lend ſuch a Sum without a Note, a Wit- 
neſs was produced to prove that he had lent 
a greater Sum to a Perſon then in Court without 
a Note, which Perſon \fwore he did not: And 
upon Motion to file an Information of Perjury 
againſt him - for the Oath, the Court held it 
reaſonable. Ibm. | 

To convict a Man of Perjury a probable 
Evidence is not enough, the Evidence muſt 
be ſtrong and clear, and more numerous than 
the Evidence for the. Defendant z it is otherwiſe 
only Oath againſt Oath, bm. 

A Perſon ſwore he ſaw and read ſuch a Deed, 
and it proved on the Trial to be only the Coun- 
terpart which he ſaw, this is no other than a 
Miſtake, but no Perjury. Im. 

Perjury may be committed in circumſt antial 
Matter, but the Circumſtance muſt be very 
material, and of that weight, that without it, 


_ is no Hope to find Credit with the Jury 


H 2 25. Preſumpticn. 
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Evidence in particular, Ch. 15. 


26. Preſumption. 5 


Preſumptions are of three Sorts, Violent, Pro. 
Bable and Light; Violent is many Times plena 
Probatio, a full Proof, the Probable moveth 
little; and the Light not at all. bm. 124. 
lf a Deed of Feoffment, of forty Years ſtand- 
ing, be given in Evidence, and Poſſeſhon hath 
always gone along with it; per Coke Ch. J. Li. 
very ſhall be intended, though it cannot be 


proved; but if the Jury find all the Matter 


- the Court cannot adjudge it a good 
Feoffment without Livery; and though a Jury 
way find a Thing upon Preſumption, yet the 
Court ought to judge upon what appears upgn 
Record. Ibm. 125. a 

In Things of great Antiquity Omnia preſu- 
muntur ſolenniter ejſe acta. Im. 12 5. See 12 Rep, 


3. 4. 

5 After long Poſſeſſion, as for twenty-five Years, 

Livery and Seiſin ſhall be preſumed, for it is as 

much favoured in Law as in Equity. Ibm. 126, 
After a great length of Time, as forty Years 

Poſſeſſion of a Copyhold, under a Will, a Sur- 


render to the Uſe of a Will ſhall be preſumed 


and ſupplied; for they are kept by the Lord 
and his Stewards, who are often changed, and 
generally negligent, and Surrenders may be loſt 
without the Default or Negligence of tbe Party, 
Jbm. 

Length of Time is only a Preſumption of 
Payment, and there is a Difference between 
Debts and Legacies, as to their Antiquity, L. 
gacies always appear upon the Face of the Wil, 
and fo an Executor knows what he hath to pay, 
without requeſt ; but for Debts and other dor- 
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Ch. 1 5. under the following Heads. 


mant Demands againſt which the Executor can- 
not provide without Notice, the Statute had 
Reaſon to limit the Time. Im. 

Where two Fafs are alledged againſt the 


ſame Man, and it be queſtioned whether it be 


the fame Man, it is ſufficient that it be ſo re- 
ported, unleſs another of the /ame Name be 
produced. Im. 


* 


27. Priority of Birth. 


A Man had eight Sons, the three laſt were 
all born at @ Birth; and in Ejectment (the ve 
eldeſt being all dead without Iſſue) the Queſtion 
was, which of the three was eldeſt? They were 
baptized by the Names of Stephanus, Fortunatus, 
and Achicus, Declarations of the Father were 
proved, that Achicus was the Youngeſt, and that 
he took the Names from St. Paul in his Epiſtles : 
The Son of Fortunatus was Leſſor of the Plain- 
tiff; et e con. it was proved from the Declara- 
tions of one M. F. who was a Relation, and at 
the Birth, that upon the Birth of the ſecond 
Child, ſhe took a String and tied it round the 
Arm to know one from the other, Sc. Ob- 
jection was made, that the Declaration of 7bzs 
Woman was not Evidence, in regard it was ſince 
the Death of the fifth Son, when there was a 
Diſcourſe about this Matter; but what this 
Woman faid ſoon after the Birth was allowed 
in Evidence, when there was no Proſpect of 
a Controverſy. Ibm, 247. Per Reynolds, C. B. 
at Lint Aſſizes Com. Devon 1731. 


1 28. Probate. 


8 
8 


— _— * . 1 : k 
= 4 — * © —_ * » p 4 G A a 
. * A * 4 bl w 4 wt . '» 'v * m 
ACTI or e / 8 2 : 
42. C3 1% 2 RT... — * 1 2 ..... n Sy + -—5Þ 0 — 1 * 
—— IEG - * 8 PETE Wav * r pt "om Mrs So AZ 4 4 
Me _ — * * 4 8 , — - d y E 1 * 522 
20 24 * Was 1 ok . 22 "DB 2 * N 4 4 — © 1 = — 2 —— — 1 

4 + 4 pn” . 4 po 8 . "3 A *. — 


r Fs — 
Fan a 
r OSS Tv 
— 61 "pF * 
1 — - 


9 4 

Aa 4 p 

23 
* 


Ru 


= * 
4 1 
TI 1 
1 
* 3 
Y 
--— 
, 


© 
— — _ 
bam heed ran, 
* LED 
ad _ 8 
"We — 
wy 1 — * pay 
va, 2 7 


r . 

., Ea 
* 1 ere 
* 
2 p E 

* | a> * 


Evidence in particular, Ch. 15. 


28. Probate. 


Will proved under the Seal of the Biſhop is 
only an 1 pro And the Probate of a Wall, 
where it reſpects Lands, is no Evidence at Com- 
mon Law; nor is the Examination of Witneſſes 
of the Probate to be made uſe of at Common 
Law. Ibm. 126. 

At Rygate, Surrey, Summer Aſſizes, 10 17 3. 
it was ruled by Holt Ch. J. upon the Evidence, 
that, becauſe in the Spiritual Court after Probate 
of a Will, fx fare are allowed to regiſter it, 
and when 1t is regiſtred, it is by the Original, 
but the Probate is 5 ned by the Regiſter only, up- 
on the Atteſtation and Examination of the Proc: 
tor, a Will therefore proved in 1666, in the 
Archdeacon's Court of London, and the Offce 
in the Fire of London was burnt ſoon after, and 
the Probate produced in Evidence to prove the 
Will with all theſe Circumſtances; it was de- 
nied by Holt Ch. J. to be good Evidence to 
prove the Will. Im. 127. 

In the Caſe of Lady Fones and Lord Say and 
Sal, M. 2 G. 2. Canc. Though the Will was 
made in 1685, the Court would not allow the 
Probate to be read, it being only in Nature of 

a Copy, and unleſs the Original be loſt cannot be 
read as to Lands. Nota; The Will in a former 
Cauſe was proved, and an Order obtained for 
reading the Depoſitions in that Cauſe, but the 
Fill produced not being marked by the Exa- 
miner as an Exhibit, Gbjection was therefore 
made to its being read, but the Will being 
fer forth ig h Yerbis in the Interrogatory, and 
being examined in Court with it, the Vill was 
ordered to be read, but it was agreed it could 
not be read out of the Interrogatory, becauſe 

that 


Ch. r ü. under the following Heads; 
that is no more than @ Copy, and only Evidence 
when the Original is loſt. And King Chancellor 
examined the Officer who produced the Will 

here he had ir, though no Order was in the 
Cauſe to examine vivã voce. Im. See Jom. 2594 
| 200. 


29. Record. 


When the Party makes a Title by Record, he 
muſt ſhew it under the Great Seal, unleſs it be 
in the ſame Court, for a Man in Pleading can- 
not make to himſelf a Title in any Caſe 35 
Record, without ſo ſhewing of it. Im. 130. 
A Deed of Uſes was oft, and to ſupply it, 
Evidence was given that it had been formerly 
produced in Evidence in the Exchequer, upon 
an Alienation there queſtioned, and zbe Record 
thereof was ſhewed z and this was allowed for 
Evidence. Im. 131. 

No particular Crime ſhall be proved againſt 
a Witneſs, unleſs the Record of his Conviction 
be produced. 1bm. 


30. Reputation. See Marriage. 


The Judges ſhall conſtrue Words as they are 
intended and underſtood in the Places where the 
Land demanded lies. Ibm. 132, 
Uſage may expound antient Charters where 
the Words are obſcure and obſolete, and may 
bear ſeveral Senſes; but contra where the Char- 
ter is of modern date. The Reputation and 
Declaration of People may be given in Evidence 
to explain od Words, in a Conveyance z in the 
Deſcription of an Eſtate or Lands, no Witneſſes 
ſhall be aſked how the Defendant ſtands af- 
aaa where the King is Party; but if the 
i H 4 _ Delendang 
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Evidence in particular, &c. Ch. 15. 


Defendant gives Evidence of a general Repuia- 
tion, it may be anſwered for the King by par- 
ticular Inſtances. Ibm. 132. Vide Ibm, 249. 


31. Rule of Court. II 
Rec 
It was ruled by Treby Ch. J. at Guildball, P. denc 
10 V. 3, That at a Trial at Nif Prius, a Rule cial 
of Court, produced under the Hand of the pro- þ 
per Officer, is in itfelf an Original, and there is Alic 
no need to prove it a true Copy. Im. 132. Pref 
a was 
32. Seals. 4 
. -5 alth 
The Seal of Brecknock is Evidence; fo is pro 
that of Cheſter. And the Courts at Weſtminſter \ 
ought to take Notice of the Seal of the Grand whi 
Seſſions in ales, their Authority being by Act pro 
of Parliament, and the Profits of thoſe Seals bee 
are appointed to be paid into the Court of Ex- oth 
chequer; and by Moreton Serjeant, he never 24 
knew the Seal of any Court denied in Evidence, 
Thm. cor 
cer 
33. Sentence in the Exchequer. Wil 
Upon a Seiſure of Goods, as Brandy, Sc. if ( 
the Property be once determined in the Exche- — 
quer upon an Information, Sc. and the De- ed, 
fendant acquizzed, the Trial ſhall not afterwards tha 
be drawn over again in another Aion. So if Int 
Goods be condemned, the Party is bound by it, Fr 
and ſhall not have Liberty afterwards to conteſt E: 
this in a collateral Action. Im. 133. Cl 
far 
the 


Of 
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Of Evidence by Records, (a) Books, Deeds, 
and other Writings. 


If the Iſſue be a Recognizance or not, a Recogni- 
Recognizance with a Defeazance is good Eyi- . 
dence. Plo. 14. So of an Agreement, a ſpe- *8rcement. 
cial Agreement will prove it. Plo. 8. 

A Licence to alien Land, or a Pardon for Tenure i« 
Alienation of Land, was held by a common Cfite. 
Preſumption, to be a good Proof that the Land 
was held in Capiie. : 

Ancient Deeds may be given in Evidence, ! Keb. 877: 
although the Execution of them cannot be per” 

roved. n | 
: Where there are two Witneſſes to a Deed, 

who are dead, if there be full Evidence to 
prove one of their Hands, and that there have 

been Endeavours to find out Proof of the 
other's Hand, it is ſufficient, Comberbatch 
248. | 

He that takes out a Copy of Part of a Re. Copy of a 
cord, muſt at leaſt take out ſo much as con- Record. 
cerns the Matter in Queſtion, or elſe the Court 
will not permit it to be read. 


le 


G KA 2 


(a) The bare producing the Poa is no Evidence of the 
Verdict, without ſhewing a Copy of the final Judgment. 


8 (5) Becauſe it may happen, that the Judgment was arreſt- 
ed, or a new Trial granted. But it is good Evidence, 
ds that a Trial was had between the ſame Parties, ſo as to 
if introduce an Account of what a Witneſs ſwore at that / 
t, Trial, who is ſince dead. Per Pratt Ch. J. 1 Str. 162. 
ft ) Not enough to give in Evidence a Copy of a Judg- 


ment, though it be indorſed to have been examined by the 
Clerk of the Treaſury, becauſe it is not Part of the neceſ- 
ſary Office of ſuch Clerk, for he is only intruſted to keep 
the Records, for the Benefit of all Men's peruſal, and not 
to make out Copies of them. Gilb, Law of Evid. 25. 


To 


c 
N 


Feoffment. 


dence. Roll. R 


07 Evidence by Records, Books, Ch. d. 


To prove a Feoffment, a Deed of Feoffment Ml 
is ſhewed, but no Livery is indorſed, if Poſ. 


: 


ſeſſion has gone with the Deed, it is good Evi. 
ep. 1 Part 132. 

Upon Not guilty to an Information upon 4 
penal Law, a Proviſo to excuſe him may be 
given in Evidence. Jones Rep. 38. 

If a Man preſcribe in a Non decimando gene, 


rally, he cannot give a Bull in Evidence. Pal. 
mer Rep. 38. 


A Deed with the Seals torn off was ind 


do declare Uſes. Palmer's Rep. 403, 405: 


Records, 


ron, or Hundred-Courr, 


- Upon Motion, a Rule was made by Conſent, 


| that a Deed. ſhould be allowed in Evidence a 


the Aſſizes without proving of it. 
Tit. Evid. 52. pl. 5 


Vin. Abr, 
5. Cites 1 Sid. 269. 1 23 


| n. 17 Car. 2. Anon. 


Records prove themſelves, and cannot be 
proved by Witneſſes; but Copies of them muſt, 
—— are good Evidence; and ſo may any 
Thing done in the County-Court, Court-Bs. 
Sc. be proved 5 
Witneſſes. 


A Copy of a Record being ſworn to be ' 


true one, ſhall be admitted to be given in 
Evidence, and no Raſure or Interlineation 
ſhall be intended. 10 Coke 92. Layfiela's 
Caſe. 
Where a Record is loſt, a Copy of it may 
be read, without ſwearing a true Copy, for the 


Record is in Cuſtody of the Law, and not of 


the Party, and therefore if loſt, there ought t 


be no Injury arifing to the Party's private 
Right, and conſequently, if it be loſt, the Copy 
muſt be admitted without ſwearing any Ext 


mination concerning it, fince there is nothing 


| WIE which the Copy can be cempared, an 
therefore 


4 
[ 


Ch. 15. Deede, and other Writings, | 447 


therefore it muſt be preſumed true without Ex- 
* Gilb. Law of Evid. 22, 23. 
opy of a Conviction upon an Indictment 
OS Sc. ſhall not be admitted Evidence 
ſingly by itſelf in an Action of Treſpaſs, &c. 
but with Evidence it ſhall. 

The Copy of the Deeree of Tithes in Londow 
has been often given in Evidence, without prov- 
ing it a true Copy, becauſe the Original is lalt. | 
1 Vent. 257. Gilb. L. of Evid. 23. | 

So a Recovery of Lands in antient Duan 
was given in Evidence, where the Original 
was loſt, and Poſſeſſion had gone a long Time 
—_— to the Recovery. 1 Vent. 257. Gilb. 

L. of Evid. 23. 

A Fine, or Common Recovery, may be given Fine. 
in Evidence, though it be not under the Great 
Seal, or Seal of che Court, and without vouch- 
ing the Roll of the Recovery; and the Part 
indented is the uſual Evidence that there is 
ſuch a Fine, though they which ſaw the Fine 
are alſo good Evidence. Plow. 410. Style 
' 22, 

The Chicagraph of a Fine is Evidence to all 
Perſons of ſuch a Fine, for the Chirographer 
is appointed to give out Copies between the 
Parties of thoſe Agreements that are lodged of 
Record, and therefore his Copy muſt be admit- 
ted as Evidence without further diſpute. Trin. 
Afſizes 1701. Gilb. L. of Evid. 24. But where 
the Fine with Proclamations is to be a Bar to a 
Stranger, there the Proclamations muſt be ex- 
amined from the Roll, for the Chirographer is 
authorized by che Common Law to make out 
Copies to the Parties of the Fine itſelf; yet is 
not appointed by the Statute to copy the Pro- 
clamations, and therefore his indorſement upon 

the 


448 Of Evidence by Records, Books, Chap. 15, 
the Back of the Fine is not binding. Gilb. L. 
of Evid. 26. 

When a Writ out of a Court of Record is 
only Inducement to an Action, the raking out 
the Writ may be proved without a Copy of it; 
for it is not of Record 'till it be returned. And 
ſo I think it may, to prove the Point in Action, 
by Witneſſes, or Notes of it in a Book of 
| Entries, c. 

Bevis again? Summer Aſſizes 1683, In Debt upon an 
Holloway. Eſcape upon a Judgment, and Ca. /a. in the 
Court of the Dean and Chapter of Peterbo. 
* rough, being an inferior Court of Pleas, the 
Plaintiff was nonſuited, becauſe he had not a 
Copy of. the Plaint or Judgment, but only the 
ſhort Notes of the Book of the Court. Aliter 
= in Court-Baron, SS. 
15 Caſe for reſcuing a Diſtreſs, and declared, 
= ; that he was ſeiſed in Fee, and demifed the Pre- 
21 miſſes to J. S. for a Year, and fo from Year to 
1 Year, as long as both Parties ſhould pleaſe, ren- 
1 dering Rent; and for Rent arrear he diſtrained, 
and the Defendant reſcued ; and on Evidence i i 
appeared, that the Demiſe was for a Year cer- 
| tain, and fo from Year to Year, and that the 
Leſſee ſhould not go away without giving 2 
Quarter's Warning; and per Holt, C. J. held 
no Variance, for that the Quarter's Warning 
was only collateral. 6 Mod. 215. 
Las So if a Leaſe be pleaded, a Leaſe upon Con- 
dition 1s good Evidence, 1 H. 8. 20, becauſe 
the Genus comprehends the Species, So of a 
Feoffment pleaded, a Feoffment upon Condi- 
tion, or a Fine which is a Feoffment of Record, 
N : is good Evidence. 44 E. 3. 39. A ſpecial 1 
Wl ment is Evidence of an Agreement, Plow, 8 
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Ch. 15. Deeds, and other Writings. 


Pope bring's Replevin againſt Sinner, who 
avows as a Commoner, becauſe the Beaſts were 
Damage-feaſant in the Common. The Plaintiff 
pleads 1n Bar, that V. was ſeized in Fee of an 
Houſe and Land, Sc. whereunto he had Com- 
mon, c. and demiſed the ſame to Plaintiff 
on goth of March 11 Fac. to hold from Lach- 

next before for one Tear; the Avowant 
traverſed the Leaſe Modo & forma, and the Ju- 
ry found that V. made the Leaſe to Plaintiff on 
25th March for one Year from thence next en- 
ſuing; and held the Plaintiff ſhould recover; 
for though this be not the ſame Leaſe, yet the 
Subſtance of the Iſſue is, whether Plaintiff had 
ſuch a Leaſe as would intitle him to Common, 
and that he had, and the Modo & forma as 
to the reſt is not material. Hob. 72. Pope v. 
Skinner, 


But if a Feoffment be pleaded in Fee, upon Feoffment. 


Iſſue non feoffavit modo & forma, a Feoffment 
upon Condition is no Evidence, becauſe it doth 
not anſwer the Iſſue; and whereſoever Evidence 
is contrary to the Iſſue, and doth not maintain 
it, the Evidence is not good. 11 H. 4. 3. Feoff- 
ments 41, A Grant in Reverſion is no Evidence, 
but a Leaſe and Releaſe is, 20 H. 7. 5. If the 
Indorſement be of a Livery by Attorney, the 
Letter of Attorney muſt be ſhewed. 

To prove the Sealing and Delivery of a 
Deed, and not know the Party that did it, is 
not good Evidence; but if he knows the 
Party upon Sight of him, it is good enough. 


Keil. 59. 


A Shop- Book no Evidence after a Year. Sat. Shop-Books, 


7 Jac. cap. 12, 


The 
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| houſe, and gave him an Account of the Beet 


for himſelf, but for any other it is: So a Tradeſ- 


Of Rein: by Retords, Books, Chit 


The Plaintiff being a Brewer, brought an 
Action apainft the Earl of Torrington for Beet 
fold and delivered; and the Evidence given to 
charge the Defendant was, that the uſual Way 
of the Plaintiffs dealing was, that the Draymen 
came every Night to the Clerk of the Brew. 


they had delivered out, which he ſet down it a 
Book kept for that Purpoſe, to which the Dray- 
men ſet their Hands, and that the Drayman 
was dead, but that this was his Hand ſet 10 
the Bock; and this was held Evidence of 
a Delivery; otherwi/e of the Shop Book of 1tſelf 
fimgly, without more. T. 2 2 Price v. Fail 
of Torrington, before Holt C. J. at Ni, prius 
at Guild. Hall, Salk. 28 3. Holt 300. S. C. 
Indebitatus Mumpſit on a Taylor's Bill; 
the Trial before Holt, and by Holt Ch. ]. a 
Shop-Book was allowed for Evidence, it being 
proved that the Servant that writ the Book was 
dead, and this was his Hand; and he accuftom- 
ed to make the Entries; and no Proof was re- 
2 uired of the Delivery of the Goods; and the 
hief Juſtice ſaid, it was as good Evidence as 
the Proof of a Witneſs Hand to an Obligation; 
he held, that though the Statute 7 Fac. I. c. 
12. ſays, a Shop- Book ſhall not be Evidence 
after the Year, yet that it is not of ih Evi- 
dence within the Year. Salk. 690. Ld, Am. 
732, 733. S. C. held accordingly. 
Scrivener*s Book to prove a Conſideration 
paid (as a Tradeſman's Book) is no Evidence 


man's Book after his death. We have allowed 
a Burſer's Book of a College for Evidence. Per 
Holt, E. 6 V. 3 in B. R. Smart v. Williams. 
Cumb. 249. E. 6 W. & M. B. R. Per % 
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Ch. J. The Book of a Man that keeps regular 
Entries, might be Evidence for him. M. 7 V. 
3. B. R. Blackeler v. Crofis, Cumb. 249. 
Shop- Books have ſometimes been allowed to 
be read as Evidence at the Hearing, and ſome- 
times rejected. Toth, 91, Gary's Rep. 49. 
Upon Iflue Aﬀets or no Aſſets, or ſeized or Covin. 
not ſeized, if one give a Feoffment, Sc. in 
Evidence, Covin may be given in Evidence 
by che other, but not if the Iſſue be infeoffed 
or not ipfeoffed ; for it is a Feoffment tied 
quel, though made by Covin. Lib. 5. 60. Hob. 
g ei Nun wins A 
f A voluntary Conveyance is not fraudulent be- Voluntary 
cauſe voluntary, but tis Evidence of Fraud againſt Conveyance. 
an after Purchaſer boxa fide ; the Statute. avoids 
ſuch Deeds as are not bona fide and on Conſidera- 
tion, if made ea zntentione to defraud Purchaſers ; 
therefore this Fraud muſt be found by the Jury. 
Keb. 1 Part 486. | 
The Book of Domeſday brought in Court, Domeſday. 
is good Evidence to prove the Land to be An- Book. 
cient Demeſne, ob. 188. | 
Copies of the Court-Rolls are the only Evi- Court-Rolls 
dence for Copybolders, for (as Littleton, Sect. for Copy- 
75. tells you) they are called Tenants by Copy — 
of Court- Rolls, becauſe they have no other E- Evidence, that 
vidence, concerning their Tenements, but only the Manor 
the Copies of Court-Rolls. But Coke explains bears an In- 
the Text, and ſays, This is to be underſtood tail of a Co- 


"1" pyhold, but 
of Evidences of Alienation ; for a Releaſe of a ho om thee 


Right by Deed, a Copyholder (that cometh .in Remainders 
by Way of Admittance may have, and that (after an E- 


/ 


i ſufficient ro extinguiſh the Right of the fate Tail 


Copyholder, which he that maketh che Releaſe = * 
had. beiter. 
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by the late (moſt truly ſo called) general Act 


neral, and which particular Statutes, ſee Lib. 4, 


ven in Evidence; Contr. of a bare Deed not 


Of Evidence by Records, Books, Ch. 1; 


General Acts of Parliament may be given in 
Evidence, and need not be pleaded and ſo 
may general Pardons given by Parliament, if 
they be without Exceptions; but commonly 
Advantage of the Act is given by the Act it. 
ſelf to the Offender, without pleading it; 2 


| 


of Indemnity, every Perſon thereby. pardoned, 
may plead the General Iſſue, and give the Ad 
in Evidence, for his Diſcharge : Which are g. 


A private Act may be given in Evidence ex. 
emplified under the Great Seal, or a Copy of 
the Record; but a printed Copy is no Evidence 
unleſs it be proved; it ought to be pleaded, 
but the Jury may find it. Dyer 239, 

Cafe on a Wager concerning the Day of the 
Concluſion of the Peace; and to prove it to 
be on the 1oth September, the printed Procla- 
mation was produced ; it was objected, that it 
ought to have been examined by the Record 
inrolled ; but Volt C. J. held it good Evidence; 
and that ſuch Things as theſe are of as publick 
a Nature, as publick Acts of Parliament: And 
that even a private Act of Parliament in Print 
that concerns a whole County, may be given 
in Evidence without comparing it with the 
Record. Reports in Holt's Time 296. Caſes V. 
3. 215; | 

Inſpection of a Deed inrolled may be gi- 


inrolled, or of a Deed that needs no Inrol- 
ment. Paſch. 1655, B. R. Goodſon's Caſe, Shi 
445. 


An 


Ch.15. Deeds, and other Writings. 453 
An Iuſpeximus lieth only of Matter of Re- 
cord, and not of a private Deed, Keb. 2 Part 
2 

945 Deed to lead the Uſes of a Fine was in- 
rolled on the Acknowledgment of but one of 
the Parties to it, and was allowed by Glyn 
Chief Juſtice in Evidence, as Rolle Chief Ju- 
ſtice had done before him, rho? no binding Evi- 
dence. Turbet verl. Maddiftn, Fol. 1655. B. R. 
Style 462. 

An Office found at a Death, Sc. may be 
iven in Evidence. 

A Verdict againſt one, under whom either 
Plaintiff or Defendant claims, may be given in 
Evidence againſt the Party ſo claiming. Contra 
if neither claim under it. Duke and Ventres, 
Mich. 1656. B. R. 

If a Man has Titte to ſeveral Lands held by 
ſeveral Tenants, and recovers in Ejectment a- 
gainſt one, that Recovery ſhall not be read in 
Evidence againſt the reſt. 3 Mod. 141. Loch 
v. Norborn. | 

If an Action be brought on a Statute, which 
has ſeveral Proviſoes in it, the Defendant may 
plead Not guilty, and aid himſelf by any of 
the Proviſoes in Evidence; but if the Proviſoes 
be made to that Statute, in another Statute of 
which the Defendant may take Advantage, he 
ought to plead ir, and not give it in Evidence. 
Per Rolle Chief Juſtice, Mich. 1650. B. R. 
Jones 320. Accord. 

Arreſt and Impriſonment to prove a Bank- Bankrupt. 
ruptcy muſt be proved by Record. Newby ver- 
lus Bathurſt, Paſch. 1659. B. R. In a Trial at 


Bar, what Evidence proves a Bankrupt. See 
Keb. 2 Part 487. 


Vor, II, I Records 


454. 


Of Evidence by Records, Books, Ch. 15 
Records, as Patents, Statutes, Judgments may 

be given in Evidence. Hob. 227. contr. to Dyer 

129. | a 

To prove an Extent upon a Statute or Judg- 

ment, you muſt prove a oy of the Starute 


and Judgment, as well as the Copy of the Writ 


and Extent. 

When Records are -pleaded, they muſt be 
ſub pede Sigilli; congr, if given in Evidence. 
Style 22, White's Caſe. 


A Copy of a Deed is good Evidenes where 


the Defendant has the Deed, and will not pro- 
duce it. Per Vernon Juſtice, Clayton 15. 

So, that there was a Revocation. is ſufficient 
for the Heir, without ſhewing the Deed itſelf, 
which was taken away by the Defendant ; fo 
that the Witneſſes to the Releaſe proved the 
Leaſe without ſhewing, being taken away by 
the other Side. 

A Deed of Feoffment without Livery may 
be given in Evidence as a Releaſe, Per Berk- 
ley, 11 Car. Clayton 32. ' 

If a Fine be given in Evidence, with five 
Years Non-claim, &9c. the Fine muſt be ſhew- 
ed with the Proclamations under Seal, and the 
Chirograph will not ſerve. 

A Deed cancelled by Practice or Fraud, was 
allowed to be read in Evidence in an Action 
under that Deed, the Practice being proved, 
Helley 138. 


Againſt a Purchaſer bona fide, Recital in a 


Deed of Money paid is not ſufficient, nor 
Acquittance for the Money, unleſs it be gf 
ancient ſtanding, and then it ſhall be pre- 
ſumed. | 


The 
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The Deed to lead the Uſes of a Fine ſur | 
conceſſit, need not be proved per Teſtes. 

If a Deed of Feoffment be ſhewn, but no 
Livery, Poſſeſſion going with the Deed, is Evi- 

dence to a Jury co find Livery, 

At Guildball, Trin. 23 Car, 2. Hale Chief 

Juſtice cited the Cafe of Sir Paul Pindar, A 

Levari, Ec, was proved by a Recital of it in 

another Record, and Hal, and Mainard de- 

murred on the Evidence; and adjudged againſt 

them for this Cauſe, viz. That it was proved 

there was ſuch a Record; that it was filed; that 

it was taken off the File. Bur (by him) gene- 

rally without ſuch Proof, the Evidence is not 

good, becauſe one Record may recite one that 

never was. 5 


he Recital of other Grants by Letters Patent Recital is 

dy in Letters Patent, is ſome Evidence, but not Letters Pa- 
fit to be allowed, without ſhewing the for- dent. 

a! mer Letters Patents, or a Copy. But the TJu- 

18 


ry may find them. 2 Rolle 673. pl. 2. 2 Lev. 
108, 

The Proof of this Surmiſe in any Court of gurrender. 
w. Record, ſhall not be given in Evidence in an- Prohibition. 


the other Action upon the ſame Cuſtom, becauſe 
the Defendant in the Prohibition cannot croſs- 

Was examine. k 
ion The Record of Conviction of Recuſance be- Recuſant. 
ed, ing burnt, may be proved by che Roll of Eſtreats Hard. 323. 

| of the Clerk of Aſſize, ſigned by the Judge and Do 2955 
n 4 delivered into the Pipe, or by other Evidence, OO 
nor as a Fieri facias, &c. may be proved by other 
of Evidence. | 
pre- If the Iſſue be whether the King's Tenant by Surrender. 


Letters Patent ſurrendered to the King or not, 
the accepting of new Letters Patent, which is a 
Surrender in Law, is good Evidence. 
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456 Of Evidence. by Records, Books, Ch, 15. 
Dures. If an Impriſonment by Dures at D. be in 
| Ive, * tis not material whether he was ever at 
D. or not, for the Effect of the Iſſue is, if the 
Deed was made by Dures. 
Feoffment. So if a Feoffment pleaded by Deed, a Feoff- 
mm-ent without Deed, or another Deed, is good, 
for the Effect of the Iſſue is upon the Feoff. 
ment, not upon the Fait. © 
Non demifit lf in pleading an Indenture of Demiſe you 
mods & forma. miſtake the Recital, and the Iſſue is Non dimi- 
1 14 — it modo & forma, the Miſtake ſhall not hurt, 
= oe. the Effect of the Iſſue is upon the De- 
miſe. 

If the Date or ande of Years be miſtakes 
tis fatal. 

Upon Non habuit ſeu tenuit ad firmam contra 
formam Statuti, The Parſon may ſay he took 
the Farm for Maintenance of his Houſe, ac- 
cording to the Proviſo in Debt upon the Sta- 
tute of 21 H. 8. 

But upon the Statute of 5 E. 6. for ingrol- 
ſing, upon Not guilty *tis ſaid, That the De. 
fendant cannot give in Evidence a Licence ac- 
cording to the Proviſo of the Statute; ſed quært 


ralionem. | 
Seifin. Feoff. In a Scire facias againſt Tertenants, and a 
ment. Feoftment pleaded before the Judgment, ab/que 


hoc, that he was ſeiſed tempore Judicii, and 
Iſſue upon the Seifin, that the Feoffment was 
fraudulent, to defraud the Judgment, may be 
given in Evidence; but otherwiſe, if the Iſſue 

/ had been upon the Feoffment. : 
Copy of Re- A Copy of Part of a Record cannot be given 
cords. in Evidence, unleſs 'tis proved, that the Part 


Clayton 142. ſhewed in Evidence, is all concerning the Mat- 
Nelthorp v. 


Johnſon ter in Queſtion, 


A Tranſcript 


Ch. 15. Deeds, and other Writings. 457 
A Tranſcript of a Record or Enrolment of Tranſeript. 
a Deed may be given in Evidence, for they are Enrolment. 
Things to be credited, being made by Officers 
of Truſt, * . f 
Where a Deed is inrolled (by the proper Of- 
ficer) the Indorſement of that Enrolment is Evi- 
dence, without further Proof of the Deed. 
Gilb. L. of Evid. 24. . | 
If one produce a Leaſe made upon an Out- Leaſe upon 
lawry, to prove a Title, he muſt alſo produce ®? Outlawry. 


the Outlawry itſelf; but if it be to prove 


other Matter, he needs not ſhew the Outlawry. 
And lo it is of an Extent, without ſhewing ibe 
Statute or Judgment on which the Extent is 
grounded. : I | 
By Rolle, an Office found after the Death Office. 
of a Tenant in Capite of Lands in another 
County, may be given in Evidence to try the 
Title of thoſe Lands, if there was a ſpecial Li- 
very granted unto the Heir. 3" 
Tue Copy of a private Act of Parliament Style 462. 
may be given in Evidence; and if upon a Col- _—_ _ 
lateral Iſſue it is to be proved, that ſuch a one b 
was Juſtice of the Peace, or Baronet, &c. Com- Littleton wer. 
mon Reputation is ſufficient Proof, without Poins. 
ſhewing the Commiſſion, or Letters Patent of Private AR. 
the Creation, S 
A Copy of a Record is not true, unleſs it Record. 
be tranſcribed in the ſame Language, and there- Lawrence 
fore a Tranſlation ſhall not be given in Evi- 93 
dence; as where the Record is in Latin, and 
the Copy in Engliſb. a ; 
A Copy of Copyhold Lands may be given Copyhold. 
in Evidence, whether the Rolls are loſt, or not ! Keb. 567. 
loſt, Mic. 15 Car. 2 B. R. Snow v. Cutler. 


13 If 


4 


Copy of a 


Recovery. 


Exemplifica- 


lion. 


Of Evidence by Records, Boots, Ch. 1 f. 


If Copyhold Rolls make mention of a Sur. 
render to the Uſe of the Tenant's: laſt Will, 
and then admit A. as Deviſee ro the Will, this 
was ruled to be no Evidenck of the Seiſin, or 
Title of A. without the Will itſelf, becauſe 
the Land doch nor pals by the Surrender, with- 

out the Will iiſelf, and therefore the Will muſt 
de ſhewn as the beſt Evidence of A.“s Poſſeſſion 
and Title. Gilb. L. of Evid. cites Jenkins and 
Baker, per Tracy, 1705. 

A Copy of a Recovery, after long Debate, 
ſuffered to be given in Eviderc-, the Reco- 
very itſelf being burnt. And Hale faid, the 
Exemplification of! a Record under the Mayor 
of BriſioPs Hand was allowed for Evidence. 
1 Modern Rep. 117. Green and Proud's Caſe, 


3 Keb. 310. Hard. 179 


In an Ejectment for Lands in Brectnoctſbirs 
in Wales, the Defendant made Title by a Re- 
covery of thoſe Lands in a Quad ei deforceat 
in Brecknock, (which is their Writ of Right), 
and to make this out, produced an Exempliſ- 
eation of the Record under the Seal of the 
Grand Seſſions in Brecknockſhire, To this Evi- 
dence the Plaintiff demurred, and on great De- 
bates in Scac. it was held, that this Exemplifi- 
cation was good Evidence; and Judgment for 
Defendant. Hardres 118. 2 Siderf. 145. 

An Exemplification of a Recovery under 
the Seal of the Mayor of Briſtol, was held good 
Evidence. Whitebead's Caſe, tempore Wild, 
C. B. Hardres 179. 1 Med. 117. | 

At a Trial at Bar in Ejectment, the Defen- 
dant ſetting up an Entail, the Plaintiff exhibi- 
ted an Exemplification of a Recovery in the 
Marquiſs of Wincheſter's Court in Ancient De- 


; meſne; 
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meſne; and held Evidence. 1 Mod. 117. Green 
v. Proude. | | 

An Office before an Eſcheator ſhall not be 
given in Evidence, unleſs it be exemplified un- 
der the Great Seal of England. Bro. Gen, Tſue 


On an old Recovery the Court allowed it, 
though no Tenant to the Præcipe could be 
prbved, but it ſhould be intended. 2 Cro. 455. 
Mod. Rep. 117. 

When any Record is exemplified, the whole 
Record mult be exemplified, for the Conftruc- 
tion muſt be taken from the View of the 
whole Matter taken together. G76. L. of Evid. 
17. 

A private Act that concerned Rocheſter Acts of Par- 
Bridge, though printed by Raſtal, was not al- liament. 
lowed in Evidence, not being examined by the 
Record. Otherwiſe of general Srarutes, there 
the printed Book is good Evidence. Lambart's 
Perambulation, Co. Rep. and F. N. B. are good 
Evidence. 3 Keb. 91. | 

A Man's Book of accounts is no Evidence Book. 
for the Owner of the Book, but for the ad- Crouch and 
verſe Party; for his Book cannot be of better _ » aſc. 
Credit than his Oath, which would not ſerve I . 
in his own Caſe, 1 Keb. 27. 

The Book of any Merchant is no good Proof 
nor may be allowed touching any Debt due to 
him; but as to any Debt againſt himſelf it 
may be good enough: And this was agreed per 
Cur. Vin. Abr. 91. pl. 20, 22. 

If an Action be brought by a Shop-keeper, - 
for Money due on Sale of Goods, we never in- 
force him to produce his Books; bur if very 
ſlender Evidence be with him, then, if he 
will not produce his Books, it brings a great 

I 4 Slur 


2 


Of Evidence hy Records, Books, Ch. 1 ;. 


Sur upon bis Cauſe : Per Cur'. M. 3 Ann. B. 
R. in Caſe of Ward v. Apprice, 6 Mod. 264. 
A Copy of a Deed is good Evidence, where 


the Defendant has the Deed, and will not 


prove it. Per Vernon, Juſtice, Clay. Rep. 15. 
Modern Rep. 4. 266. 2 Keb. 483, 540. Moor 


, a 


It is dangerous to permit any one, who in 
Pleading ought to produce the Deed, on the 
General Iſſue, to give Evidence that there was 


ſuch a Deed, by thoſe that have ſeen and read 


it, or to prove the ſame by a Copy: 3 but in 


great Extremity, when it appears the Deeds 


are burnt by a Fire, Sc. it may be done. 
10 Coke (Layfeld's Cale) 92. 

The Plaintiff's Title in Ejectment was a 
Leaſe for 2000 Years; the Leaſe was loſt, but 
Witneſſes ſwore there was ſuch a Leaſe, and 
that it was taken out of the Plaintiffs Trunk 
by Defendant and burnt ; and held good Evi- 
dence, 2 Keb. 483. 

The Defendant would have it preſumed, 
that this Leaſe was revoked or ſurrendered, by 
ſhewing that the Defendant's Mother, who was 
ſeiſed in Fee, had made a Will and Settlements 
of the ſame Lands. But per Cur. - A Revocation 
or Surrender ſhall not be intended without 
Proof. 2 Keb. 483. 


In Ejectment, a Leaſe being recited in a Re- 


leaſe, was admitted to be proved by the Wit- 
neſs to the Releaſe, the Leaſe being imbezilled 
by the Leſſor of the Plaintiff, 1 Keb. 12, Negus 
v. Reynall. 

The Recital of a Leaſe in a Deed of Re- 
leaſe, is good Evidence againſt the Releaſor, 
and thoſe that claim under him, 6 Mod. 44. 


Copy 


/ 
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Copy of 2 Counterpart of a Leaſe, the Copy. 
Leaſe being loſt, given in Evidence, and al- Leaſe. 
lowed. Mich. 15 Car. 2 Stroud verſus Dr. 

Holt, B. R. 1 

The Counterpart of an ancient Deed which 
is loſt, is good Evidence with other Circum- 
ſtances, but not of itſelf; but the Counter part 
of a Deed to lead the Uſes of a Fine, is good 
Evidence of itſelf. 6 Mod. 225. 

The Copy of a Deed burnt in a Fire, which 
the Witneſs made to carry to Council, but ne- 
ver examined with the Original, allowed to be 
read as Evidence. 2 Keb. 546. 1 Med. 4. 

An Exemplification under the Great Seal of 
the Depoſitions of Witneſſes who are dead, 
may be left to the Juty;z but contra, where 
ſome of the Witneſſes are ſtill living. 2 Rolls 
Abr. 687. pl. 3. & 4. 

Several Depoſitions under the Great Seal are 
given in Evidence; the Jury may have them 
all with them, though they were not all read in 
Court, Littleton*s Rep. 69. | 

Depoſitions taken in the Dutchy and exem- 
plified, were refuſed to be read in Evidence, 
becauſe the Defendant's Anſwer was not alſo 
exemplified. Clayton 9. . 

Though the Seals be broken off a Deed, yet Deed. 
the Deed may be given in Evidence. Mod. Seals. 
Rep. 11. | | 

Defendant claimed by Patent to Vanlore in Patents. 
22 Fac. tot, talia, tanta, Sc. as Dyer; the Tot, talia, 
Duke of Somerſet, or Abbey of D. had them; ut, Oe. 
and though by Way of pleading, a lawful Uſage 
be ſufficient, yet on. Iſſue thereon, or in any 
Evidence, it muſt appear that the Duke or the 
Abbey had a Subſtantive of bona & catalla 
Felonum; by Hale, Ch. J. and the whole * 
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Recital. 


Pedigree. 


462 


Of Evidence by. Retoras, Books, Ch.! . 


For moſt Grants of Abbey Lands as theſe are 
Relative, and no Subſtantive Grants appest. 
ing, the other Evidence was diſallowed, eſpe. 
cially for that the Duke of Somerſet was at. 
tainted, and fo his Privileges thereby extinct, 
unleſs regranted. 3 Keb. 456, in Sanford and 
Clerks Caſe. Moor 297. | 
Deeds with Seals torn off admitted to de. 


clare the Uſe of a Recovery. Palmer's Ry, 


* | 

The Chirograph of a Fine may be given ih 
Evidence, but not given to the Jury; but a 
Recovery may be delivered in Evidence. 2 H. 


dern 145, 146. Plow. Com. in Scolaſtica's 


Caſe, 410. | 

Recovery in Value in Evidence may be given 
in Evidence. 2 Sid. 145, 

Recital of a Patent in another Patent is no 
Evidence of the recited Patent. 2 Roll. 678. 
B. pl. 2. Hardres 323. | 

Upon Evidence to a Jury to prove J. S. to 
be Heir to V. S. the Court would not accept 


the Pedigree drawn by an Herald at Arms for 


Evidence, nor would ſuffer the Jury to have it 
with them, but *tis only Information for Di- 
rection. Paſch. 8 Jac. B. R. Sir Edward 
Plumpton and Robinſon, 2 Roll. 687. J. pl. 1. 
In Ejectment for Lands, the Earl of Than, 
to prove his Diſcent from Robert Clifford in 
Edward II. s Time, produced a Pedigree drawn 
by the Heralds; and Sir William Dugdale and 
other Heralds ſwore it was drawn truly from 
their Books in their Office; but held not fuffi- 
cient, without producing the Books and Re- 


| cords from which it was extracted. T. Jones 


224. 


- The 


Ch. 1 5. Deeds, and other Writings. 


The Queſtion being, Whether the Leſſor of 
the Plaintiff was Heir at Law to him that laſt 
died ſciſed? To prove the Pedigree, Chief Ju- 
ſtice Pratt admitted a Viſitation in 1623. made 
by the Heralds, entred in their Books, and 
kept in their Office, to be read in Evidence: 
He alſo admitted the minute Book of a former 
Viſitation, ſigned by the Heads of the feveral 
Families, which was found in the Library of 
my Lord Oæſord. H. 5 G. 1. Pitton v. Walter, 
at Surrey Aſſizes, 1 Str. 162 

In a Trial at Bar concerning the Cuſtom of 
the Salt Pits at Droitwich, Camden's Britannia 
was offered as Evidence, but it was not allowed. 
Skinner 62.3. See paſtea 468. 
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A Verdict for a Leſſee is good Evidence FjeAment. 


for the Reverfioner in an Ejectment. Hardres 
Rep. 472. | 
Secus in Caſe of Depoſitions, for the Leſſee, 
for the Reverſioner, without being Patty to the 
Suir, can have no Advantage. 472, 473, 1bid. 
The Act of general Pardon cannot be 


gi- Non debet. 


ven in Evidence on Non debet modo & forma, General Par- 


| but ought to be pleaded, for that it is not the 


General Iſſue within the Intent of the Act. 
Hardres Rep. 421. | 


If a Condition be to 


pay Money at à cer- Payment at 


tain Day and Place to avoid a Feoffment, Ac- the Day. 


ceptance before the Day, although he make 
an Acquittance, doth not maintam the Iſſue 
joined on Payment at the Day and Place. 


Moor 47 


A Recovety in the Court of Antient De- A Record loſt 
meine, to cut of an Intail which had been proved by 
ſuffered a long Time ſince, and the Poſſeſſion Teſtimony. 


gone accordingly, was loft ; and the Court ad- 
mitted other Proof of it to be ſufficient : And 
laid, 


ws 3% 


464 Of Evidence by Records,” Books, Chap. 5. 
ſaid, if a Record be loſt, it may be proved to 


a Jury by Teſtimony, Anonymous, B. R. 1 

Vent. 257. N 
Deed fhall By 5& 6 W. & M. cap 21. No Deed ſhall 
not be allow- be given in Evidence in any Court either of 


— 1 Law or Equity, until it be ſtamped as the Law 


| Kamped. requires. 


Where Exa. Reſolved by the. Judges, that in Caſe Wit 


minations be- neſſes, who were examined before the Coroner, 


fore the Co- are dead or unable to travel, and Oath made 
rocer all. ** thereof, That ſuch Examinations are the ſame 
Jene and Which he took upon Oath, without any Addi- 
where not, tion or (Alteration z or that in Caſe Oath 
ſhould be made, That a Witneſs who had been 
examined by the Coroner, was detained by the 
Procurement of the Priſoner, ſuch Examination 
may be read; but agreed alſo, That if a Wit- 
neſs, who was examined by the Coroner, be 
abſent, and Oath made that they have uſed all 
their Endeavours to find him, and cannot find 
him, That is not ſufficient to authorize the read- 

ing ſuch Examination, Kelynge 55. 
What Things An Action on the Caſe was brought on a 


, are neceſtary Bill of Exchange againſt the Indorſor, and it 


288 was ruled by Holt Ch. J. upon Evidence, 


Indorſor of a That there is no need to prove the Drawer“ 


Bill of Ex. Hand, becauſe, though it be a forged Bill, the 


change in an Indorſor is bound to pay it. 2. The Plaintiff 
N the muſt prove, That he demanded it of the 
Drawer, or him upon whom it was drawn, 

and that he refuſed to pay it, or elſe that he 

| ſought him and could not find him; for other- 

wiſe he cannot reſort to the Indorſor. 3. That 

this was done in convenient Time; for if they 

ſtand and are reſponſible a convenient Time 

after the Aſſignment, and no Nemand made, 

the Indorſee ſhall not charge the Indorfor, The 


Time 
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Time for foreign Bills is three Days, and no 
Allowance is to be made for Sundays and Holy- 
days. Serjeant Wright cited a Caſe of one 
Tracy, who ſtood a Week after the Indorſe- 
ment, and the Indorſee loft this Money; which 
Holt, Ch. J. thought too . ſtrait, but ſuch Mat- 
ters muſt be left to the Jury. 4. *Tis a Que- 
ſtion, whether Notice muſt be given or no; 
but 'tis fair to give Notice, 5. That the De- | 
mand muſt be proved ſubſequent to the Indorſe- 1 
ment, for if it was precedent, he would only = 
act as Servant to the Indorſor, and ſo the De- bf 
mand was inſufficient to charge the Indorſor. "ap 
6. If a Man indorſes his Name upon the Back Vs 
of the Bill Blank, he puts it in the Power of 

the Indorſee, to make what Uſe of it he will, 

and he may uſe it as an Acquittance to dif- 

charge the Bill, or as an Aſſignment to charge 

the Indorſor, 7. In Caſes of Bills purchaſed at 

a Diſcount, this is the Difference ; if it be a 

Bill payable to A. or Bearer, *ts an abſolute 
Purchaſe ; but if to A. or Order, and it is in- 

dorſed blank, and filled up with an Aſſignment, 

the Indorſor muſt warrant it as much as if 

there had- been no Diſcount. Lambert verſus 

Park, Salk. 128. 

Holt Ch. J. held, That the Drawing of a 
Bill is an actual Promiſe. 161d. 

Indebitatus aſſumpſit for 5 1. received to the Record of 
Plaintiff's Uſe, being Fees of the Office of Seſſions al- 
Clerk of the Peace in Oxfordſhire; upon Non —— 
aſumpſit it was inſiſted on, That the Plaintiff | 
had forfeited his Office by not qualifying him- 
ſelf according to Law. And a Record of Seſ- 
lions was allowed in Evidence to prove the 
Plaintiff had not taken the Oaths. It was there 
held by Holt Ch. J. That if a Judge admits 

: that 


ceptions muſt 
be tendred at 
the Trial. 


Bill of Ex- - 
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that for Evidence which is not, the other Side 


cannot demur for that Cauſe, but muſt tender 


a Bill of Exceptions; and he ſaid, he remem- 
bred a Cauſe where the Univerſity of Oxford 
intitled themſelves to a Preſentation by a Con- 
viction of the Earl of Shrewsury for Recuſancy 
and upon giving ſome Evidence that the Re- 
cord was loſt, the Univerſity was permined 
to prove the Effect of it by other Evidence, 


Thurſton verſus Slaiford, Salk, 284. 


Per Holt Ch. J. In a Cafe in my Lord Hales 
Time, between Combe and Mayo, a Counter. 


part of an ancient Need was admitted as Evi- 


dence of the Deed, and the ſpecial Verdict way 
drawn up, as finding the Deed with a Prout 


| patei by the Counterpart, which he ſaid was 


done to preſerve the Precedent: Ard now, 
by all the Court, the Counterpart of a Deed 
without other Circumſtances, is not ſufficient 
Evidence, unleſs in Caſe of a Fine, in which 
Caſe a Counterpart is good Evidence of itſelf, 
Anonymus, Salk. 287. 

A Corporation-Book was offered in Evidence 
at the Aſſizes, to prove a Member of the Corpo- 
ration not in Poſſeſſion, and refuſed. No Bill 
of Exceptions was then tendred, nor were the 
Exceptions reduced to Writing, ſo the Trial 
proceeded, and a Verdict was given for the 

laintiff, Next Term the Court was moved 
for a Bill of Exceptions, and it was ſtirred and 
debated in Court. It was urged that the Law 
requires quod proponat exceptionem ſuam, and no 
Time is appointed for the reducing of it into 
Writing; and the Party is not grieved till a 
Verdict be given againſt him; and the ſame 
Memory that ſerves the Judges for a new Trial, 
will ſerve for a Bill of Exceptions. On _ 
| otner 
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other Side, it was ſaid, that this Practice would 
prove a great Difficulty to Judges, and Delay 
of Juſtice z that the Precedenis and Entries 
ſuppoſe the Exception to be written down u 

on its being diſallowed, and the Statute ought 
to be conſtrued ſo as to prevent Inconvenience: 
Beſides, the Words of the Act are in the Pre- 
ſent Tenſe, and ſo is the Writ formed on the 
Act. Holt Ch. J. If this Practiee ſhould pres 


yail, the Judge would be in a ſtrange Condi- 


tion: He forgets the Exception, and refuſes 
to ſign the Bill, ſo an Action muſt be brought; 


you ſhould have inſiſted on yOu Exception 


at the Trialz you wave it if you acquieſce, 
and ſhall not reſort back to your Exception 
after a Verdict againſt you, when perhaps, if 
you had ſtood upon your Exception, the Party 
had other Evidence, and need not have put 


the Cauſe on this Point: The Statute indeed 


appoinis no Time, but the Nature and Reaſon 
of the Thing requires the Exception ſhould 
be reduced to Writing when taken and dif- 
allowed, like a ſpecial Verdict or Demurrer 
to Evidence; not that they need be drawn 
up in Form, but the Subſtance muſt be re- 
duced to Writing while the Thing is tranſact- 
ing, becauſe it is to become a Record; ſo 


the Motion was denied. Wright verſus Sharp, 


alk, 288, | 


Upon a Trial at Bar in this Caſe, a Deed Indentute of 
of Bargain and Sale acknowledged by the Bar- Bargain and 


gainee and enrolled, by which a Term for 
Years was aſſigned, was given in Evidence 


Sale inrolled, 
may be given 
in Evidence 


without any Proof made of the Bargainor's without pro- 
Sealing and Delivery thereof. And after De- ving the Ex- 

baie it was allowed per Holt Ch. J. and Eyre uon. 
Juſtice, & tot. Cur. for the Acknowledgment 


4 S- 


— 
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of the Party in a Court of Record, or before 
a Maſter extraordinary in the Country, (as this 
was) is good Evidence of its being ſealed and 
delivered: And ſuch an Acknowledgment 
eſtops a Man from pleading Non eſt faum, 
Alſo Inrolments of Deeds on the Statute, are 
admitted every Day in Evidence without Wit— 
neſſes of the Sealing and Delivery; and it is 
the Acknowledgment which gives it Credit, 
and not its Operation or Contents. Alſo they 


held a ſworn Copy of a Deed good Evidence. 
Smartle verſus Williams, Salk. 280. 


Depoſitions In an Information for a Libel againſt the Go- | 


before a Ju- vernment, Not guilty being plcaded, upon 
eee . Trial the Attorney General offered in Evidence 
Felony. m Pepoſitions taken before a Juſtice of Peace, te- 
| lating to the Fact, the Deponent being ſince 
dead. Et per Cur. upon Advice with the Ju- 
ſtices of the Common Pleas ; in Caſes of Fe- 
lony, ſuch Depoſitions before a Juſtice, if the 
Deponent die, may be uſed in Evidence, by 
the Statute 1 & 2 Ph. & Mar. cap. 13. But 
this cannot be extended farther than the par- 
ticular Caſe of Felony, and therefore not to 
this Caſe, Rex verſus Paine, Salk. 281. 5 
Mod. 161. 5 
A Hiſtory An Iſſue was directed out of Chancery, 
may be Evi: wherein the Queſtion was, Whether by the 
— 9 . Cuſtom of Droitwich, Salt- pits could be ſunk 
8 do in any Part of the Town, or in a certain Place 
the Kingdom only? And upon a Trial at Bar, Camden's 
in general, Britannia was offered in Evidence, bur refuſed: 
a le Naht. For the Court held, That a general Hiſtory might 
— aY given in Evidence to prove a Matter relating 
zo the Kingdom in general, becauſe the Nature 
of the Thing requires it, bu? not to prove a par- 
ticular Right or Cuſtom; ſo in the Caſe of St. 
Katharine 


* 
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re Natbarin“s Hoſpital. Hale Ch. Juſtice allowed 

Is a Chronicle to be Evidence of a particular Point 

nd of Hiſtory in Edward the Third's Time: So 

nt Spzed's Chron. was admitted in Evidence to 

2 ſh& the Death of Queen Jabel, Dowager of 

re Ed. 2. Vin. Evidence 119, 120. So a Dar- 

It- Book may be Evidence to prove the Courſe of 

ls the Court; yet in this Caſe it was admitted, 

it, That Heralds Books are good Evidence as to Heralds | 

ty Pedigrees, and Pariſh-Regiſters as to Births and ee Pariſh- | 

ce. Marriages, upon the Nature of the et 
and it was ſaid, That in the Exchequer the Evidence. 

30- Queſtion being, Whether the Abbey De Senti- - 

on bus was an inferior Abbey or not? Dugdale's - 


Monaſticon Anglicanum was refuſed for Evidence, 
becauſe the original Records might be had in 
the Augmentation- Office. Stainer verſus The 
Burgeſſes of Droitwich, Salk, 281. | | 
An Almanack, in which the Father wrote 
the Nativity of his Son, was admitted and al- 
lowed to be ſtrong Evidence at a Trial at Bar, 
to prove- the Nonage of the Son. Raym. 84. 
The Almanack is ſufficient Evidence to prove 
a Day Sunday, or what Day is the Return Day. 


G 1 Sid. 300. Cro, Elix. 227. 1 Leon. 242. 6 
Mod. 41. See Lord Raym. 4, 281, 870, 1544, 

ry, 1556, Raym. 84. 11 Mod. 41. Note; The 
the Almanack to go by, is that annexed to the 
ink Common Prayer Book. 6 Med. 8 1. 
ace In Ejectment for the Barony of Cockermouth, 
en's and all the Manors, Fc. of Joſcelin late Earl 
ed: of Northumberland, of the Family of Prercy ; 
ght Sir William Dugdale's Baronage of England 
ing was refuſed to be read to prove a Diſcent. 
ure 7. Jones 164. | 
- | 
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The Impropriator and the Pariſhioners ha- 

vivg a Diſpute concerning the Right of an 
Houſe, brought Ejectment, and moved for 
Leave to inſpect the Pariſh Books, and take 
Copies of what concerned his Title; but the 
Court denied it. 5 Mod. 395. 

In an Action concerning India Stock, the 


Court ordered the Transfer- Hooks of the Com- 


pany to be produced at the Trial, and that the 
rties might have Copies. Fareſl. 129. 

In Quare Impedit, the Defendant pleads, that 
he was retained a Chaplain to the Counteſs of 
Derby, and had a Diſpenſation to hold two Li- 
vings; the King replied, that Banks and Tra- 
vers were retained Chaplains to her before; and 
the Incumbent traverſed the Retainer of Travers; 
and to prove it, a Copy-of the Retainer of 
Travers entred in the Court of Faculties was 
produced; bur held not Evidence, Lit. Rep. I. 

A Verdict on a voidable Trial read in Evi- 
dence. 1 Str. 308. 


A Special Verdict between two Parties, not 


received in Evidence of a * 2 Sir. 


1131. 
Affidavit of a Dead Man read to prove his 


Marriage, that was taken before a Surrogate, 
no Cauſe being in Court. 1 Sr. 35 


The Day-Book from whence the Pariſh Re- 


giſter is made up, not allowed in a Queſtion of 
Legitimacy. 2 Str. 1073. 


Of 
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Of 


Ch. 15. 


of Buidence in Courts of Equity, and the 


Ecclefiaftical Courts. 


Office Copies of Depoſitions are Evidence in 
Chancery, but not at Common Law, without 
Examination with the Roll; for the Court of 
Chancery have, for Convenience, allowed thoſe 
Office Copies to be Evidence m their own 
Court, and have impowered their Officers to 
make out ſuch Copies as ſhould be Evidence ; 
but the particular Rules of their Court are not 
taken Notice of by the Courts of Common Law. 
Gilb. Law of Evid. 26. 

Cannot read Depoſicions of a Witneſs exa- 
mined fifty Years before, without ſome Ac- 
count of his Death. 2 Sir. 920. in the Ex- 
chequer, 


Depoſitions in the Eccleſiaſtical Court cannot Depoſitions. 


be given in Evidence, -tho* the Parties be dead, 
March 120. A Defendant's Anſwer in an Eng- 
li Court is good Evidence againſt bim, but 
not againſt others. Godbelt 326. 

I cannot make uſe of Depoſicions in a Cauſe 
wherein I was not a Party, (a) for as they can- 


(a) Depoſitions cannot be given in Evidence againſt any 
Perſon who was not Party to the Snit ; and the Reaſon is, 
becauſe he hath not Liberty to croſs examine the Witneſ- 
ſes; and it is againſt natural Juſtice that a Man ſhould be 


concluded in a Cauſe to which he never was Farty. 


Hardr. 22, 472. Butib, 50. pl. 84. 91. pl. 148. 321. 
pl. 403. ꝙ Med. 229. Carth. 181. Fern. 113. Gilb. 
Evid. 62. Prec. in Chanc. 212. But if a Witneſs is ex- 
amined in Chancery, you may read, without an Order, 
any other Depoſitions of the ſame Perſon in the Spiritual 
Court, or elfewhere, in any other Cauſe, ſo as you make 
uſe of them only to confront the Evidence he then gives. 
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Of Evidence in Courts of Equ ty, Cb. 15. 


not be read againſt me, no more can they be 


read for me, becauſe I am not bound by them, 
nor in a Capacity of examinirg Witneſſes in it, 


or preferring Interroga'ories. And it is not 


like the Caſe of an Ejectment brought by a 
Revcrſioner, or Debt upon the Stature of Ed 6. 
brought by a Proprietor of Tithes, after a Ver- 
dict a Law; for the Leſſee or the preſent Pro- 
prietor, the Reverſioner of the Lands or Tithes, 
ſhall have Advantage of the Verdict, and give 
it in Evidence; and the Reaſons are, becauſe 
they cannot be immediate Parties to the Action 


or Suit, for that muſt be proſecuied by the 
' Leſſee or preſent Tenant, and they may give 


it in Evidence, as well as the Plaintiff himſelf; 
but it is otherwiſe in Caſe of Depgſiions, for 
there only Parties to the Suit can examine or 
interrogate; likewiſe the Reverſioner or Sei- 
gnioreſs, (whoſe Tenants were only Parties in 
the former Suit) might themſelves have been 
Parties in a Suit in Equity. The Counteſs of 
Pembroke's Caſe, Hardr. Rep. 472. 

The Depoſitions of a Witneſs taken before 
Anſwer, o preſerve his Teſtimony, who dieth 


after Anſwer, ſhall not be given in Evidence, 


although he continued fo ſick, that he could 
not be examined after Anſwer. Hardr. Rep. 


3155 


Depoſitions in Chancery of Witneſſes that 
are dead may be read at the Aſſizes betwixt 
the ſame Parties, proving the Bill and An- 
ſwer. 

See Keb. 2 Part 31. An old Exemplifica- 


tion of a Decree in Chancery given in Evi- 


dence, although the Bill and Anſwer were not 
in it; for above forty Years ſince it was not 
uſual to inſert Bill and Anſwer, 

The 
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The Anſwer of one Defendant is not Evi- 
dence againſt another Defcadant, unleſs he refer 
wit... 

If Witneſſes are examined de bene eſſe, be- 
fore Anſwer upon a Contempt, ſuch Depaſi- 
tions cannot be made uſc of in any other Court, 
but in he Court only where they were taken; 
the Reaſon ſeems to be, becauſe there was no 


Ifſue joined, ſo as there could be a legal Exa- 


mination, and. they were only taken to be 


read in the Court in which they were taken, 


upon a Contempt to that particular Court 
Hardr. Rep. 332. 

If a Wiineſs be examined de bene ee, and 
before the coming in of the Anſwer, the De- 
fendant not being in Contempt, the Witneſs 
dies, yet his Depoſition ſnhall not be read, be- 
cauſe the oppoli:e Party had not the Power to 
crols-examine him; and the Rule of the Com- 
mon Law is ſtrict to this, that no Evidence 
ſhall be admitted, but what is or might be 
under the Examination of both Parties. Giib. 
L. of Evid. 65. Hard. 315. 2 Jon. 164. 1 Wins. 
414, 415. 2 Vm. 563. 

An Anſwer in Chancery is Evidence againſt 
the Detendant (a) himſclt 3 but the Bill mutt be 
proved. Gagb. 326. 


If 


(a) If a Bill in Chancery be Evidence againſt the Com- 
plainant, how much more is the Anſwer againſt the De- 
tendant, which carries ſtill a higher Weight of Probability 
along with it, becauſe this is delivered in upon Oath, and 
therefore over and above the ſingle Confeſſion ; it has an 
Authority from the Sanction of an Oath. But when you 
read an Anſwer, the Confeſſion muſt be all taken toge- 
ther ; and you muſt not take only what makes againſt 
him, and leave out what makes for him; for the Anſwer 
is read as the Senſe of the Party himſelf, and if it is to be 

| „ taken 
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Depoſitions. 
Roll. Trial, 


679. pl. 7. 
8. 9. 


becauſe the Party could not croſs- examine, ſhall 


Of Evidence in Courts'of Equity, Ch. 1 5. 


If the Party make Oath that he cannot find 
his Witneſs, then he is as it were dead, and 
his Depoſitions in an Engliſh Court may be 
given in Evidence becwixt the ſame Parties. 
Godb. 327. Not only the Plaintiff but any 
Stranger may give the Defendant's Anſwer in 
Evidence againſt the Defendant, but not agaioſ 
others. Sid. 222. A Bill in Chancery given 
in Evidence againſt the Plaintiff himſelf, where 
there are Proceedings upon it. Keb. 2 Part 


499. See p. 478. 


To prove a Jointure in Ejectment, Depoſi- | 
tions in Chancery were produced, but the Bill 
and Anſwer were taken off the File and loſt; 
but to ſhew that a Bill was once filed, the Sin 
Clerks Book was produced, and an Inrolment 
of the Decree which mentioned both Bill and 
Anſwer; and held ſufficient. 5 Mod. 210. 
Haines's Caſe. * 3 

Depoſitions in the Court Chriſtian, or in the 
Court of the Council of York, touching the 
Title of Land, of which they have not Co- 
nuſance, or in another ſuit againſt him, who 
claimeth not under thoſe Parties, or by the Com- 
miſſioners upon a Commiſſion of Bankrupt, 


not be * in Evidence. But ſee Keb. 2 
Part 348 
Depoſitions in a Court not of Record, as 


che Spiritual Court, though it be in a Cale in 


taken d Manner, you muſt take it intire and unbroken, 
Gitb. Law of Ewid. 51. 

An Infant's Anſwer by his Guardian ſhall never be ad- 
mitted in Evidence againſt him on a Trial at Law, for the 
Law has that Tenderneſs for the Affairs of Infants, that 
it will not ſuffer them to be prejudiced by the Guar- 
dian's Oath. bid, 5 1. 

which 
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which they have Juriſdiction, ſhall not be given 
in Evidence to a Jury. Littleton Rep. 167. 

In an Action on the Caſe againft a Pariſh 
Clerk, Depoſitions taken in the Eccleſiaſtical 
Court were permitted to be read, the Witneſſes 
being dead ; but it was refuſed to let the Jury 
have them with them. Clayt. 62. 

But a Sentence given in the Spiritual Court Sentence. 
touching Tithes, may be given in Evidence in 2 Roll 679. 
an Action at Common Law, ſor this is a Ju- Fl. 6. 
dicial Act. | 

A Thing which is concluded in the Eccle- Proceedings 
ſiaſtical Court concerning Lands, is not to hg © > 
given in Evidence to Juries, for the Courts ; 
of Common Law are not to be guided by 
their Proceedings. Mich. 22 Car. B. R. Style 
1. 

Regularly the Depoſitions in Chancery of a Depoſitions. 
Witneſs ſhall not be given in Evidence if he 
be alive, alchough he be beyand Sea, as in 
Ireland, Se. Otherwiſe if he be in France, or 
another Kingdom not ſubject to the Dominion 
of our King. See p. 476. 6 

Note, That the Depoſitions taken before the Mich. 16 
Commiſſioners of Bankrupts ſhall hot be uſed Car. 2. B. R. 
as Evidence at a Trial, although the Witneſſes On 20s 
be dead. But Depoſitions taken before the Co- Degel. 
roner, with Proof that the Party that made them Bankrupt. 
is dead, ſhall be good Evidence, as it was ruled Coroner. 
in the Caſe of the King and Browning, Paſch. 

18 Car, 2. B. R. | 

A Decree produced in Paper, is not to be 1 Keb. 21. 
given in Evidence without Bill and Anfwer ; 
per Twiſden, Otherwiſe if not in Paper. 

A Deeree in Chancery may be given in Evi- Decree. 
dence, and ſo may a Sentence in the Eccleſiaſti- 
cal Courts, for their Judgments muſt be of 


K 4 Authority 
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Authority in thoſe Caſes, where the Law gives 
them a Juriſdiction, for it were very ablurd that 
the Law ſhould give them a Joriſdiction, and 
yet not to ſuffer what is done by Force of that 
Juriſdiction to be a full Proof, for that were to 
ſuppoſe they were incompetent Judges, where 
they had Juriſdiction. Gilb. Law of Evid. 68, 
2 Mod. 231. 2 Str. 960, 961. 
The Father wrote a Leetter ſignifying his 
Aſſent to the Marriage of his Daughter with 
Where ver- F. S. and that he would give her 15004. but 
bal Declara- ſignified in another Letter that he would not 
tion ſhall re- ſtand to theſe Propoſals : He ſome Time af er- 
eſtabliſh a 
Promiſe in Wards declared, That he would agree to what 
Writing that was propoſed in his firſt Letter, It was held, 
had beenre- that this verbal Declaration had re-eſtabliſhed 
voked. the Promiſe in the firſt Letter, and that it was 
a ſufficient Promiſe in Writing within the Mean- 
ing of the Statute of Frauds. Bird verſus Bleſs 
in Chanc. 2 Vent. 361. 
Depoſitions In Ejectment at a Trial, Depoſuions taken 
taken in in Chancery de bene eſſe, where the Witneſs died 
Chanc. de bene before anſwer put in, were held to be good 
405 are Evi- Evidence; end upon this Evidence a Verdict 
ence at Law : 
where the Pro Quer. It was held alſo, That Depoſitions 
Witneſs dies after Anſwer between the ſame Parties might 
before An- be read in Evidence, though the Witneſs were 
ſwer. N not dead, if he could not be found upon 
wr 6-127 e Search, Howard verſus Tremaine, Mich, 4 W. 
ee read in © M. B. R. Shower 363. Salk. 278. Hal 


Evidence Heſitavit. See P. 47 5. 
where the 
Witneſs cannot be found. 


Depoſition On a Trial at Bar in C. B. this Point aroſe 
in perpetuam vig. Depoſitions had been taken in Chancen, 


rei memoriam 


are not to be read in Evidence while Party lives. 


in 


OE. ² ¾ ß dt Hoes os . . . 


Ch.15. and the Eccleſiaſtical Courts. 


in perpetnam rei memoriam. And it happened 


afterwards that the Inheritance of the ſame 
Land deſcended to the Perſon, who was ſworn 
as a Witneſs, and he was now a Party to the 
Suit in Ejectment. And the Queſtion was, 
Whether theſe Depoſitions could be read in the 
Cauſe? Trevor Ch. J. held, That they ought; 
for that he was diſabled to give Evidence by 
the Act of God, ſo that it was in Effect the 
ſame Thing as it he were dead. Tracy and 
Blencazny contr. Hereupon Tracy came into 


B. R. to aſk the Opinion of che Court; and 


the Court agreed, they ought not to be read: 
For per Holt Ch. J. The only Intent of ſuch 
Depoſitions was to perpetuate Teſtimony in 
Caſe the Witneſſes died, and they cannot be 
read in any Caſe between other Parties till af- 
ter the Death of the Witneſs, who is to appear 
and give his Evidence viva voce, ſo long as 
he lives; much leſs can they be read in this 


Caſe, where the Witneſs himſelf is Party. 


To which Trevor Ch. J. agreed. Tilley's Caſe, 
Salk. 286. 

On an Appeal from the Commiſſioners of 
Exciſe to the Commiſſioners of *Appeals, the 
Depoſicions of the Witneſſes taken before the 
Commiſſioners of Exciſe ought not to be read, 
but they ought to examine the Witneſſes de 
novo viva voce. And Holt C. J. ſaid he thought 
that if the Witneſſes were dead their Depoſi- 
tions might be read. jp 
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Ch.r b. 


Bill and Anſiber. 

Bill in Chancery allowed in Dem Pro? ag 
Evidence to confront a Woman who pretended 
Marriage. Vin. Abr. Title Evid. 8 f. pl. 3. cites 
Parl. Coll. N. 88. 

The Infant's Guardian's Anſwer in Chance 
of a Feoffee in Truſt, was refuſed by the Court 
to be given as Evidence; becauſe he was livin 
and not Party to the Suit, which was only be- 
eween the Heir and Cui que Truſt. Vin. "Uhr 
Tir. Evid. 88. pl. 1. 

An Anſwer in an, Eugliſb Court is _ Evi 


- dence to a Jury againſt the Defendant himfelf, 


but not againſt other Parties; yer it is not 
binding to the Jury. Godb. 326. pl. 418. E. 


21 Fac. B. R. Anon. Not good A 


againſt his Alience. 1 Salt. 286. 1 Mod. 301. 
6 Med. 44. Mich. 2 Ann, B. R. in Ca 2 
Ford v. Lord Grey. 

If the Plaintiff will read the Defendant! 
Anſwer in Chancery againſt him in Evidence, 
the Defendant may likewiſe take Advanta 
thereof; ſor all is Evidence, of none. Per Hit 
Ch. J. Hil, 8 V. 3. B. R. Lynch v. ny, 
3 Salt. 15 

An A wer in Chancery cannot be Slven i in 
Eridence for the Party who made it, or ageinſt 
a third Perſon not deriving any Title under 
him. T. 9 Geo. 1. Hilliard v. Phaley & at. 
8 Mod. 181. Vin. Abr. 88. pl. 6. 

Allegations by a Complainant in a Bill in 
Chancery ſhall by a Copy be made uſe of as 
Evidence againſt the Complainant, in a Suit 
at Law, for it ſhall be intended to be exhi- 
bited by his Canſene and Privity. But per 

4 Bridgman 


Ch. 15. Bill and Anſwer. 


Bridgman, there is a Difference where there is 


a Proceeding upon ſuch Bill, and where not; 


for in the firſt Caſe, it ſhall be admitted in 
Evidence, but in the ſecond not. If Bill be 
referred ſans Privity of the Plaintiff, an Action 
ies. Vin. Abr. Tit. Evid. 88. pl. 2. See p. 474. 


Of Evidence in Account. 


Account pleaded before two ; Account be- 
fore one is good Evidence, Hob. 55. becauſe 
the Account is the Subſtance, © _ 

In Debt for Arrearages of an Account, upon 
Nil debet modo & forma, no Account is good 


Evidence, 20 H. 6, 26, Roll. Trial, 677. pl. 


26, | 


Upon Ne ungues ſon Receiver, &c, the De- 
fendant cannot fay that he paid the Money ac- 


cording to Directions, &c, Dyer 196. 
Againſt S. as Receiver of two 3ol. and as 
Bailiff for receiving his Rents for ſeveral Yea 


not ſaying any certain Sum of Rents: Per Earl 


Serjeant, The proper Way is to find quod Com- 
Putet, as to what is certain in the Declaration, 


and ſo proved, as the Money was, but not to 


the Rents; and ſo he ſaid was the Opinion of 
Hale. But per Moreton Juſtice, the Verdict 


ſhall be general, and it may be both Ways. 


Saye's Caſe, Norf. Lent Afizes 1667. 
Debt for 107. pro eo quod cum the Defen- 


dant had accounted with the Plaintiff for di- 


verſe Sums as due, and was found in Arrear 
81. and a Mutuatus for 21. and on the Trial 
it was proved, That Defendant and Plaintiff's 
Wife reckoned that Defendant had borrowed 
at one Time 405. at ano her Time 40s. and 


ꝛt another Time 47. and that he promiſed to 
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Of Evidence in Account. Ch. 15. 


pay the 8 J. and held by Holt Ch. J. That 
this is good Evidence of an Account. 1 Show, 
215. 8 

Upon Ne unques ſon Receiver, the Defen. 
dant cannot give in Evidence a Releaſe from 
the Plaintiff, 1 Brownlow 24. Willowby ver. 
ſus Small. a 


Harrington brought Account againſt Dear - 


for 200 J. received by the Hands of Sir J. Re. 
tberbam; the Defendant pleads that he wa 
never his Receiver, and the Jury found, that 


Sir John Rotherham was indebted to the Plain: 


tiff 200 J. that the Plaintiff willed Deave to re. 
quire and receive the Money of Sir John Ro. 
therham ; that thereupon Rotherham prayed 


Deane to borrow the Money of any body, and 
pay it the Plaintiff: That he accordingly bor. 


rowed 2007. for Rotherham of J. S. and receiv- 
ed it; and that Rotherbam gave J. S. a Bond 
for the Money. Held the Action well main- 
tained. Hob. 36. 


Of Evidence in Actions on the Caſe, 


In an Action on the Caſe for 20 Guiness, 
the Value need not be ſet forth in the Decla- 
ration, but it may be given in Evidence to the 
Jury; but in Debt for them it is otherwiſe, 


and the Value muſt appear, but in Caſe the 
Action is brought for Damages. Vin. Value 


938. 
Quare defendens Crimen feloniæ ei impoſuit, 


&c. The Plaintiff cannot give in Evidence 


Words only, but Acts; as arreſting, charging 
or conventing him before a Juſtice of Peace for 
Felony. Saunders verſus Edwards, Mich. 14 
Car. 2. B. R. 1 Keb. 389. . 


Caſe 


Ch.1 5. Of Evidence in Actions on the Caſe. 


Caſe for maliciouſly proſecuting an Indictment 
of Perjury 3 and it appeared the Defendant was a 
Juſtice of Peace, and procured ſome as Wit- 
nefles to appear againſt the Plaintiff, and his 
own Name was indorſed on the Indictment z 
held this was not ſufficient to prove him a Pro- 
ſecuror. And on the other Side it was proved, 
that the Indictment was drawn by Order of 
the Seſſions; and Plaintiff nonſuited, with a 
Reprimand. 1 Vent. 47. 2 Keb. 572. 

| Caſe by Baron and Feme for maliciouſly pro- 
ſecuting the Defendant for Felony in ſtealing 
Goods, of which ſhe was acquitted, And. Holt 
Ch. J. allowed the Oath, which the Proſecutor 
(now Defendant) had made at the Trial of the 
Indictment, of the Felony being committed, to 
be given in Evidence for the Defendant, to 
prove a Felony committed; elſe, he ſaid, one 
that was robbed alone, if he proſecuted the 
Felon, and he was acquitted, would be hable 
to an Action, without a Poſſibility of making 
a Defence. 6 Med. 216, 

Caſe for a malicious Proſecution of Plaintiff 
for Barretry; and ſet forch, that he was inde 
legitimo modo acquietatus, and to prove it at 
the Trial produced a Nolle proſequi by the At- 
torney General; and held the Action would not 
lie, for the Nolle proſegui is only a Diſcharge of 
tae Indictment, but no Acquittal of the Crime. 
1 Salk, 21, 6 Med. 261. | 

If any Action ariſes on Requeſt, as in Tro- 
ver or ſpecial Promiſe, the Statute of Limita- 
tion goes only to the Requeſt, 7uy's Caſe, Mich. 
1562. C. B. 1 Cro. 139. 

Declaration for Words ſpoken in the Pre- 
ſence of A. B. and others; in Evidence it ſuf- 
iceth, that they were ſpoken in the Preſence of 

others 
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Ae, Norf. Summer 1662, Fermin verſus Lucas, 


Pew. 


Keb. 2 Part claimed by Preſcription, repaired, c. ought 
to be given in Evidence; and one may pre 


342+ 
x Sid 88. 
1 Lev. 71. 


1 Keb. 345. 


Of Evidence i in Aftions on the Caſe. Ch.1 7 
others only. Winckfield and Coot, Lent Aﬀecs 


Evidence was, he was a Porter at Yarmouth, 


Church; and declare, That they, and thok 


thoſe whoſe Eſtate they had, &c. had the 


mon; and held this did not prove the Iſſut, 
Palmer 161. 


elſe he will fail in his Preſcription. r Siderf 


* | 


Norfolk, 1662, per Hale Ch. Baron. 
In Indebitatus for carrying of Herrings ; the 


and when Herring - Ships came Home, he went 
(of his ewn Head) and carried up to the De. 
fendant's Houſe, with other Porters, ſo many 
Herrings ; and good by Tuiſden, Judge of 4. 


In an Action for hindring to ſit in a pes, 


ſcribe to ſit ia the uppermoſt Seat in a Pew, 
 Buckſhon and Batemam, Mich. 14 Car. 2. B. R. 

Caſe by Sir H. Snelgraus and A. B. againſt 
Brograve, for diſturbing them of a Seat in the 


whoſe Eſtate they have, from Time immemo- 
rial uſed to have a Seat in the Church; the 
Defendant traverſes, that the Plaintiffs, and 


Seat modo & formd: And on Evidence it ap- 
the Plaintiffs were Tenants in Com- 


for they cannot join in a joint Preſeription. 


| Where-ever a Perſon intitles himſelf to 1 
Seat in a Church by Preſcription, though he do 
not alledge that he uſed: co repair it, yet he 


ſhall be obliged at the Trial to prove, that be, 


or thoſe whoſe Eſtate he had, uſed to repair; 0r 


203. 
In Action for executing an illegal Warrant, 


Sc. It is good Evidence to prove the Juſtice 
of Peace acted as ſuch, without ſhew ing bis 


Commiſſion; ſo on the Statute of Hue and Cr). 


C onſtable $ 


able 1 


ch. 15. Of Evidence in Aions on the Caſe. 


Conftable's Caſe, Norf. Lent Afizes, per Halt 


Chief Baron. 

Action for topping up Lights, Cc. Ode 
had a Piece of Ground, and builds an Hauſe 
on Part and leaſes it, then he ſells the other 
Part of the Ground to one who builds on it, 
and ſtops up the Lights of the firſt Houſe, 


the Lefſee has a good Action. But if two own 


two Pieces of Ground, and one builds, the 
other may alſo. build and ſtop up his Lights, 
Palmer verſus. Fleſher, Mich. 15 Car. 2. B. R. 
1 Keb. 553. 


If a Maſter always gives his Servant Mo- Maſter. 


ney to buy his Markets with, it is good Evi- 
dence to diſcharge the Maſter in an _—_ 
brought againſt him for Goods taken Fs om 
Truſt by that Servant. Per Ghn C 


tice, Mich. 1658. at Guildball, Sir —— 
Rouſe's Cale. 


The Maſter declared, That the Defendant Maſter. 


dug a Pit, and as he was driving his Horſe, 
he Sl in the Pit, Sc. To prove the Servant 
drove the Horſe doth not maintain the Decla- 
ration, Style 3.35. 

A Watercourſe runs through my Grounds to 
the Grounds of J. S. where is a Pit that Time 
out of Mind uſed to be filled with that Water; 
I may ſtop the Water, in my Ground, and uſe 


it as I will, ſo I do no tturn the Courſe another 
Way; but when I have done with i it, I muſt let 


it fall into its own Courſe, Per St. Jobs Chief 
Juſtice C. B. Suff. Summer Aſſizes 1657. Smart 
and Tyſtead. 

Action for Words, Yu forſwore yourſelf in 
yur Anſwer in Chancery. Defendant juſtifies. 
Plaintiff replies de injuria ſua propria abſque 
tali Cauſa. Per Hale, Summer Aſſizes, Suffolk, 

It 
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, Of Evidence in Ations on the Caſe. Ch. ß. 


It is a good Replication, and a ſmall Miſtake 
in an Anſwer ſhall not convict of Perjury, for 


the Counſel may miſtake, or his Clerk. 


Action for not ſcouring a Ditch, by which 
the Water overflowed his Land, Sc. and de. 
clare quod quidam Rivus ran there, Sc. Upon 
Evidence it appeared only a Land Flood, and 
good by Name of Rivus, though it be dry 
great Part of the Year; and it was held the 


| beſt Pleading of the Courſe of this River to 


put a Place from whence it comes, and fo to 


the Plaintiff's Land, without mentioning mean 


Places by which it paſſes, which may be mary, 
and muſt be proved if laid. Per Whitfield 
x641. York, Clayton 96. | 

Caſe for maliciouſly turning away Part of 


a Courſe of Water, that ran from a Fountain 
in Clerkenwell to the Plaintiff's Houſe in White 


Fryers; and on Evidence it appears that the 
Anceſtors of the Defendant had cauſed a Leaden 


Pipe to be laid to the main Pipe, through 


which the Water ran, and that Defendant had 
uſed the Water, by opening the Cock when 
he pleaſed; and held the Defendant liable, and 
Judgment for the Plaintiff. Dyer 320. Bendlows 
1 
Soldiers lying in an Inn fourteen Days, are 
Gueſts within the Cuſtom of England. Har- 


land*s Caſe, per Whitfield 1647. 
The Plaintiff in an Action of the Caſe in- 


titles himſelf, by Preſcription, to a Foldcourſe 


for Sheep upon all the Lands in ſuch a Field 


on Micbaelmas- day, and ſo to Lach- day, the 
Lands being unſown, and for that the Defen- 
dant put on Sheep, Cc. before Michaelmas 
day and after, and thereby fed the Grounds, 


Ce. 


< mt, nn pm = 
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Ch.15. Of Evidence in Actioms on the Caſe. 

Sc. the Plaintiff could not take fo good Feed, 

aio inde. | 4 7 Oey 

r. The Owner may put on Sheep, and feed 

kis own Grounds before Michaelmas, unleſs a 

Cuſtom be to the contrary, which ought to 

be laid in the Declaration. Contra of 4 

Stranger. SET ks: IN 0 

- 2, It appearing that Part of the Lands, c. 
had been the Lands of the Plaintiff, who was 

Lord of the Manor, and preſcribed as ſuch, 

and there being no Exception of thoſe Lands 

in the Preſcription, the Plaintiff was nonſuir 

for as to thoſe Lands the Preſcription is gone 

by Unity of Poſſeſſion. Per Hale Chief Baron, 

Norfolk, Summer Aſixes, 1661. Branthwait 

verſus Hunt. 6 

In Action upon the Caſe for retaining of Ed. Twain: 

his Servant, per quod ſervitium amiſit, the Plain- Servant. 

tiff ought to prove that the Defendant had 

Conuſance, that he was his Servant. 

In Caſe againſt a Sheriff upon an Eſcape ſuf- 

fered by a Bailiff, the Plaintiff ought to prove 

that ſuch Proceſs and Warrant iſſued, that ſuch 

1 Debt was due to him, and that the Party 

arreſted was now become inſolvent ; or elſe he 

is not intitled to recover Damages to the Value 

of the Debt. Clayton 84. 

Caſe for falſely and. fraudulently felling an 

Herſe co the Plaintiff, as Defendant's own Horſe, 

#hj revera it was the Horſe of J. S. the Plaintiff 

was nonſuited, becauſe' he could not prove that 

Defendant knew it was not his own Horſe. 

Aleyn 91. 2 : 

In an Action on the Caſe, when the Requeſt Requeſt ano- 

is laid at one Time in the Declaration, a Re- ther Day. 

queſt at anothet Time may be given in Evi- 

dence. Sid. Rep. 268. | 

Vol. II. L In 


436 Of Evidence in Actions on the Caſe, Ch.15, 


Where Ad- In an Action on the Caſe for the Profits of 
vantage is Maſter of the King's Wardrobe, it was inſiſted 
Reel att for the Defendant, That the Plaintiff's Patent 
muſt be ad- having recited a former Grant, he muſt prove 
mitted that is that Grant to have been ſurrendered : To which 
recited, it was anſwered, That if they took Advan- 
tage of the Recital, they muſt admit all that 
was recited, as well the Surrender as the 
And in an Grant. And of that Opinion was the Court, 
Action of the And it was ſaid, That in an Action of this 
Caſe for the Nature, it is not neceſſary to ſhew every parti- 
Profits of an cular Sum received by the Defendant 3 but 
9 it is a good Evidence for the Damage 10 
the Profits ſhew the Profit of the Office Communibus annis, 
Communibus Earl of Montague verſus Lord. Preſton, 2 Vent. 
annis. a 170. | 
Wheres In an Action on the Caſe for Money had 
Plaintiff goes and received-to the Plaintiffs Uſe, it appeared 
upon the upon Evidence, That Layfield and the other 
on. 5 Defendants were Bankers and Partners, and 
the AR of that the Plaintiff had given Layfeld 205. for 
one is Evi- Which he received a Ticket in the double Ex- 
dence againſt change-Lottery, and Layfield undertook: to pay 
the other, what Benefit ſhould happen thereupon, That 
unleſs he 
news a Dir. the Ticket came up a 407. Benefit, and for 
claimer. that Money the Action was brought. And it 
was objected for the Defendant, That the 
Action was brought againſt Layfield and his 
Partners; and it did not appear that any had 
undertaken to be Truſtees in the Lottery but 
Layfield, and therefore he only ought to be 
charged, and not his Partners. To which Holt 
Ch. J. anſwered, That it appeared they were 
Partners in their Trade, and Goldſmiths, and 
the Adventures put their Money in upon the 
Credit of the ſeveral Goldſmiths that had un- 
dertaken to pay the Benefiis; and it ſhould be 


preſumed 


22.2 6 


. c a #*- 5 Þ 


5. Ch. 15. Of Evidence in Acłions on the Caſe, 487 
of preſumed the Act of Layfield was the Act of 
ed the other, and ſhould bind him, unleſs he could 
ent ſhew a Diſclaimer and a Refuſal to be concern- 
we ed in it; and accordingly the Plaintiff had a 
ich Verdi& for forry Pounds, Verſus Lay- 
an- feld & al, Salkeld 291. e 
hat Caſe for a Deceit, for that the Plaintiff bought 
the of Defendant ſeveral Parcels of Silk for —— 
ure, Silk, whereas it was another Sort, and that the 
his Defendant well knowing this ſold it him for 
ti. —— Silk; and on Evidence it appeared, 
but that there was no actual Deceit in the Defen- 
[0 dant, who was a Merchant, but that the De- 
ms, ceit was in his Factor abroad; and held by 
ent, Holt Ch. J. that the Merchant was anſwer- 
able for this Deceit of his Factor Civiliter, tho“ 
had not Criminaliter; and that it was more reaſon- 
red able, that the Defendant, who truſted the De- 
her ceiver, ſhould be a Loſer than a Stranger. 1 
and Salk. 289. Hern v. Nicbols. 1 21 
for An Action on the Caſe upon the Cuſtom of Maſter of a 
Ex- the Realm was brought againſt the Defen- Stage-Coach 
pay dant, being Maſter of a Stage-Coach, and i 
"hat Plaintiff ſer forth that he took Place in the we Driver, 
for Coach for ſuch a Town, and that in the Jour- unleſs the Ma- 
| it ney the Defendant by this Negligence loſt a fter takes a 
the Trunk of the Plaintiff's: Upon Not guilty —_— _s - 
his pleaded, upon the Evidence it appeared, That Gods 4 
had this Trunk was delivered to the Perſon that 
but drove the Coach, and he promiſed to take 
be Care of it, and that the Trunk was loſt out 
Holt of the Coachman's Poſſeſſion; and if the Ma- 
vere ſter was chargeable with this Action, was the 
and Queſtion. ' Holt, Ch. J. was of Opinion, That 
the this Action did not lie againſt the Maſter, and 
un- that a Stage-Coachman was not within the 
be Cuſtom as a Carrier is, unleſs ſuch as take a 
med | L 2 | diſtin 


488 


Of Evidence in A#tions on the Caſe. Ch. 1 5. 
diſtinct Price for carrying Goods as well as 

Perſons, as Waggons with Coaches; and the? 
Money. be given to the Driver, yet that is a 
Gratuity, and cannot bring the Maſter within 
the Cuſtom: For the Maſter is not chargeable 
with the Acts of his Servant, but when he 
acts in Execution of the Authority given by 
his Maſter; and then the Act of the Servant 
is the Act of the Maſter; and the Plaintiff 
was nonſuited. Middleton verſus Fowler, Sal- 
keld 282. 

Caſe againſt an Innkeeper, for that Plaintiff 
brought Goods into Defendant's Inn, was 
ledged there, and: robbed by the Default of De- 
fendant and his Servants ; Defendant pleads that 
Plaintiff was not robbed by the Default of him or 
his Servants; and in Evidence it appeared, that 
Plaintiff came to lodge with Defendant, that 
Defendant told him that his Inn was full, and 
that he could not lodge him; that notwith- 
ſtanding, the Plaintiff would ſtay, and lodg- 
ed with another Man, wichout the Conſent of 
Defendant or his Servants ; held that Defen- 


dant was not liable. Dyer 158. 5. 1 Andet- 
ſon 29. See p. 489. 


Caſe againſt a Carrier on the Cuſtom of the 
Realm, x not deltvering a Box with Goods 


and 100/, in Money in it; and on Evidence 


it appeared the Plaintiff delivered the Box to 
the Defendant's Porter, and told hirh, there was 
+ Book and Tobacco in the Box, but ſaid no- 


thing of the Money; and held by Rolle, That 


the Carrier was anſwerable for the Money, 
though he was not informed of it; but told the 
Jury, in Regard of the intended Chear to the 
Carrier, they might conſider him in Damages. 
7225 93. 


Ia 
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Ch. 15. Of Evidence in Aftons on the Caſe. 
ln an Action on the Cuſtom for ſafe Carriage, 
Evidence of the Delivery and Charge to carry 
them ſafe, good, without ſaying whither, be- 
cauſe it ſhall be intended to the Place where he 
uſually came. Gilb. L. of Evid. 242. FE 

In an Action for ſafe Carriage, if no Price 
be ſer, it ſhall be intended for the Common 
Price; but if a ſpecial Agreement be ſet out to 
carry for 45. a hundred, it muſt be proved 
that the common rate is to carry for 45s. an 
hundred. 12:9. 

In an Action on the Caſe brought againſt an 
Innkeeper for ſuffering the Goods of the Plain- 
tiff his Gueſt to be taken out of his Houſe, and 
upon Not guilty pleaded, the Defendant may 
give in Evidence that he told the Plaintiff that 
his Houſe was full, and that he could not lodge 
him, and that notwithſtanding the Plaintiff 
went in and lodged in his Houſe; for this Evi- 
dence falſifies the Declaration, for it proves that 


there was no Injury done to the Plaintiff as , 


Gueſt to the Defendant. Gilb. Law of Evid, 
259, See p. 488. | 
Ia Action againſt Acceptor of a Bill need not 
prove the Hand of the Drawer. Str. 648. 
In Action againſt Indorſor muſt prove De- 
mand on Drawer. Str. 649. | N 


Of Evidence in Aſſumpſit. 


In an Aſumpſit in Deed, the very Contract 
muſt be fer forth in the Declaration; but in 
Aſſumpfit in Law, if the Plaintiff ſhews Part of 
the Goods delivered, or Part of the Money 
lent, it is good, Gilb. Law of Evid. 193, 
I 72, g 5 
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490 
Aſumpſit. 


Tbrdebitatus 


Baron and 
Feme, 


Of Evidence in Aſſumpſit. Ch.rg, 
In an Aſumpſit in Law, actual Payment, or 


any other Matter that excuſes Payment, may 
be given in Evidence on Non aſſumpſit; but in 
an Aſſumpſit in Deed it muſt be pleaded. Gilb, 


L. of Evid. 204, 29. | 

Upon an Aſumpfit to the Huſband, an A, 
fampfit to the Wife and his Agreement is good 
Evidence. 27 H. 8. 29. Upon Non Aſumiſit 
to a ſpecial Promiſe, Payment is no Evidence; 


by chree Judges. | 


Upon Non Aſſump/i in a general Indebitatus 
Aſumpſit, the Defendant may give in Evidence 


Payment at any Time before the Action brought, 


but upon a ſpecial Promiſe to pay Money, Sc. 
it is otherwiſe ; Ceuſe patet; for in the firſt 
Caſe, if there be no Debt, the Law will infer 
no Promiſe, 1 Mod. 210. | 
In Indebitatus, Covenant to pay is no Evi- 
dence. 2 Cro. 505, Nor Money due for Rent 
by Specialty, or on Record. Hob. 284. Hutt. 


ne. for Money lent, Money received 
to Plaintiff's Uſe, & inſimul computaſſet. Plain- 
tiff gives in Evidence only a Letter, whereby 
the Defendant promiſed ſhortly to pay him 
307. he owed him. Held per Holt Ch. J. that 
this would not do, for it might be due on 
Bond or otherwiſe ; it is true, a Note to pay a 
Sum of Money on Demand, is prima facie Evi- 
dence of Money lent, unleſs the contrary appear; 
but it is not ſo here, and the Plaintiff was non- 
ſuit. Comberb. 349. | 
- But an Account ſtated for Rent and other 
Things is good Evidence. 

Indebitatus Aſſump/it againſt Baron for Ne- 
ceſſaries for his Wife, they muſt be according 


to his Eſtate, as well as Degree, Siderfin 9 


— dd ed 


Ch.15. Of Evidence in Aſſumpſit. 


If ſhe doth not cohabit with him, the Action 
doth not lie. If the Goods bought by the 
Wife or Servant come to” the Uſe of the 


Huſband, although this be no binding Evi- 
dence, yet this preſumptive Evidence ſhall 


charge him. 


He may forbid one or two; Sc. to let her 
have Goods, but a general forbidding alſo is 
void. Keb. 2 Part 554, 72 

If Huſband and Wife cohabit, and the Wife 
deals ſeparately, her Contracts ſhall bind the 
Huſband; for Cohabitation is ſufficient Evidence 
of Notice. 1 Salk. 113. 6 Med. 162, 


491 


Per Hale Ch. J. deins Age may be given in Infancy. 


Aſumpſit. Keb. Rep. 2 Part 851, Painter and 
Bouman's Caſe. wm 

Infancy cannot be given in Evidence, but 
muſt be pleaded. Gilb. L. of Evid. 165. Qu. 
For the contrary is in Uſe, and it goes to the 
Giſt of the Action. See p. 498. 

A Feme Covert may plead Non Aſſump/it, 
and give Coverture in Evidence; becauſe Co- 


verture makes it no Promiſe. 6 Mad. 230. 
Cilb. L. of Evid. 165. 


Indebitatus will not lie for Money won 1 Keb. 216. 


at Dice. Wiche's Caſe, Hill. 14, 15 Car. 2. 
B. R. 


An Aſumpſit to pay 501. in Conſideration 
Plaintiff would permit the Defendant to enjoy 
Lands from 10 Aug. till 1 May following, will 
lie on an expreſs Promiſe, but not on the 
ge in Law. 3 Lev. 150. Johnſon verſus 

ay. 
If a Promiſe be made to pay at a Day cer- 
tain, and the Day is paſt, the Plaintiff may 
declare to pay on Requeſt : So if he declare on 

| L 4 Pay ment 


Evidence on Non Aſſumpfit, in an Indebitatus 2 Lev. 144. 
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Of Evidence in Aſumpſit. Ch. 13 


Einen at a Day certain, and give in Eyidence 
a Promiſe on Requeſt, 1. e. When it r created 
on Account which gives the Duty, for then 
the Time is ex abundanti; but where 1 Ac- 
tion is EY on the Contract, otherwiſe; for 
there the Eyidence muſt purſue the Contract. 
Hill. 1650. B. R. Child's Caſe. 

Aſumpft, in Conſideration Plaintiff would 
deliver to F. $. 10 Quarters of Malt, to Day 


bim on Requeſt, if J. S. did not; and ayers 


that he pe the Malt to J. S. who had 
not paid, that he requeſted Defendant to pay, 
and that he had not paid; on Non Yung: 

lalntif 


held by Twiſden and Windbam, that 


need not prove a Requeſt; for it was traverl- 
able, and by not being traverſed was admitted. 

1 Lev, 166. 

Promiſe to reſtore a Horſe hired for a Jour- 
ney, if the Horſe dies in the Journey without 
the Rider's Default, his Promiſe binds not. 
Liſte's Caſe, Cited in Mgtraver's Caſe, Triy, 
1651. 

One brings an Aſumpſit for 201. and gives 


in Evidence a Promiſe, if two would ſurrender, 


to pay them 201. a-piece, good. Mich. 1655. 

R. Thomas and Gery, Style 461. 

Tudebit. for 5ol. brought by Edgar againſt 
Chetham Clerk. © The Evidence was T. was in- 
gehted to Eagar in 501. Cbetbam deſires Ed- 
gar to let bim ke. the 501. of T. and he 
wayld give Eggar 2 Bill of Exchange to fe- 
ceive ſo much art Landon: 1 T. pro- 
miſes to pay Chetham the Money, which Pro- 
miſe he accepted, and gave a Bill of Exchange 
to Edgar; after . became inſolyent; then 
Chetham prohibits the Payment of his Bill, 
whereupon this Aion is brought, Per Wadb. 


W,ynabats - 


— . Loney e.. 25 


Ch.1s. Of Evidence in Aſſamplit; 


Myrdbam Juſtice, Aae Norf. Summer, 1663. 
the Action lies; for Che bam having accepied 
the Promiſe of T. and given a Bill, Sc. is now 
become a Debtor to Edgar, until his Bill be 
paid, though he never receives the Money of 
Bde. Th 
is in 1 Keb. 592. | 8 

In Indebit. it is good Evidence againſt the 


Father, that Phyſick was delivered to his Daugh- 
ter at his Requeſt. Stonehouſe verſus Bodvil, 


Hill. 14 Car. 2. B. R. 1 Keb. 439. 

One promiſes a Bailiff, that if he would let 
one arreſted be in his Houſe that Night, he 
would deliver him in the Morning; it's a 
Promiſe, and the Bailiff or the Plaintiff may 
bring the Action. Benſon verſ. French, Paſch, 


15 Car. 2. B. R. 1 Keb. 483. 1 Siderf. 132. 


1 Lev. 98. 

Indehitat. The Caſe was, the Plaintiff fold 
ſixty Comb of Rye to the Defendant at four- 
teen Shillings per Comb, to be delivered before 
Michaelmas; the Plaintiff delivered fifty Comb 
before the Time, and brought this Action for 
the Money for it, and good, though it Was 


agreed the Money to be paid on the Delivery 


of the laſt Rye. Per Hale Chief Baron. 

1. Though the Agreement is intire, yet the 
ſeveral Deliveries make ſeveral Contracts. 

2. Though the Payment was to be on the 
laſt Delivery, yet a Time being ſet for Delivery, 
it's intended to be paid when the Delivery 
ſhould have been. | | 

3. The Time being paſt, it's now a Duty, 
and fo Indebitatus lies. | 

4. The Defendant hath his Remedy for de- 
livering the Reſidue. Barker verſus Sutton, 
Lent Aſiæe Norf. 1662. 6 

| | The 


is Caſe, though for another Point, 
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Of Evidence in Aſſumpſit. Ch. 15. 
An Account. The Court would not admit Evidence of an 


Account current to maintain Indebitatus, be- 
cauſe it would involve the Court in a tedious 
Examination; but if the Account had been ſta. 
ted, then Indebit. upon the Account is uſual, 
K. 2 Part 781. 1 Mod. 268. 


Indebitatus Aſſumpſit pro opere, or pro diver- 


fs mercimoniis, or pro ſervitio, or labore, is good, 


and the Particulars may be given in Evidence: 
Otherwiſe of an Indebitatus generally, or pro 
multis benefictts, &c. Keb. 3 Part 781, Keb. 2 
Part 552. ' 

Tndbitatus lies for a Portion after the Join- 
ture ſettled ; ſo for a thouſand Pounds on Pro- 
miſe for ſo apt for every Horſhoe- Nail; but 
the Jury may mitigate Damages. Ibid. | 

A Promiſe to marry B. within three Months, 
within a Fortnight after they meet, and the 
Party promiſes again to marry her within three 
Weeks, this laſt Promiſe is no Diſcharge of che 


former, being all within the Time of three 


Months; but had the laſt Promiſe been to mar- 
ry her within ſome other Time after the three 
Months, it had diſcharged the former. Hite 
verſus Chaplin, Paſch. 1658, B. R. 

In an Aſumpſit, the Phintiff cannot give in 
Evidence a Specialty to prove his Cauſe of 


Action. Moor 240. Cro Jac. 505. 


Aſſumpfit on a Contract to pay Money on 


the Marriage of his Daughter, the Defendant 


gave in Evidence a Diſcharge of the Contract. 
Hale held the Defendant ought to have pleaded 
it, and that it only went in Mitigation of Da- 
mages. 2 Lev. 81. 

It a Man be faid to aſſume the 4th of May, 
and he be then proved to be dead, and the 
Party be proved to aſſume another Day, it 

3 ſiufficetch. 


Ch. 15. Of Evidence in Aſſumpſit. 

ſufficeth, But if a Man bring Treſpaſs againſt 
another, and lay it to be done the fourth of 
May, and the Party is proved to be Dead, this 
diſcharges the Action; for a perſonal Action, 


that complains of a Wrong done, dies with | 


the Perſon. Gilb. L. of Evid. 241, 2. 


Caſe by a Man, and declares, That in Con- | 


ſideration he would marry the Defendant, ſhe 
would marry him; held a good Conſideration z 
and that on Non Aſſumpſit ſhe might give in 
Evidence any lawful Impediment; as Conſan- 
guinity within the Levitical Degrees, but not 
a Præcontract. +5 Mod. 411. : 

If a Citizen of London promiſes his Daugh- 
ter's Huſband to give him a Child's Portion, by 


the Cuſtom of London that is certain enough. - 


2 Roll. Rep. 104. | 

Indebitatus by one, Defendant gives Evidence 
that another was Partner with the Plaintiff at 
the Delivery of the Wares ; Plaintiff nonſuit. 
Franklin verſus Walker, Norf. Lent Aſſize 1667. 
Per Morton contr. in Treſpaſs, for there Join- 
tenancy muſt be pleaded. | 

In Aſumpit in Fact, and Non Aſſumpſi plead- 
ed, a Releaſe cannot be given in Evidence, un- 
leſs only to mitigate Damages; but it may up- 
on an Aſumpfit in Law, to maintain Non Aſſump- 
„„ 229: 

Indebitatus for 91. Defendant pleaded Non 
Aſumpſit infra ſex annos, Iſſue inde, the Plain- 
tiff proved a Debt of 9/7. due ten Years be- 
fore, and an Acknowledgment of the Debt 
within ſix Years, and an Offer to pay 5 l. for 
the whole. {bt 

Per Hale: The Plaintiff nonſuit ; for the 
Acknowledgment of the Debt is no more than 
is done by the Plea, but there muſt be a new 

Promiſe 
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Of Evidence in Aſſumpſit. Ch. . 


Procbiſe of the Debt within fix Years, to 


uo, 


2 Roll. 68r, 
N. 6. 


and that muſt in this be Non Afumpfit, or 
nothing; yet by the Advice of all the Juſtices 


make the Action hold, and here the Promiſe 
or Offer to pay 51. gives no Action for the 
9 6 Baſs verſus Smith, Suffolk, Summer Aſſize, 
x 668. | 1 | | 
In a ſpecial Promiſe to pay 20 J. if the Plain- 
tiff would pay 101. &c. Upon an Averment 
that he paid the 107, upon Non Aſumpfit, the 
Defendant ſhall not give in Evidence that the 
Plaintiff did not pay the 10/7. neither is the 
Plaintiff bound to prove it, for the Iſſue is 


upon the Aſumpfit, and not upon the Pay- 


ment of the 107, which might have been tra. 
verſed. And although it was faid, That in all 
Actions there is a General Iſſue to be taken, 
which ſhall put all the Declaration in Iſſue, 


of Serjeants Inn in Fleeiſtreet, it was ruled as 
aboveſaid. Mich. 16 Car. B. R. between Hol- 
dich and Brodrig. I have been the more par- 
ticular in this, becauſe I have known Plaintiffs 


nonſuited in . ſuch Caſes at the Aſſize for want 


of proving the Averment: Although 1 muſt 
confeſs I never agreed with the Judge herein 
that did it. For it is a Miſtake to fay, the 
Plaintiff muſt in all Cafes prove his whole De- 
claration; if he proves the Matter in Iſſue, 
— ought not to be nonſuited. Roll. Tit. Trial, 

81. 

Delivery of the Goods is Evidence of the 
Sale in the Quantum Meruit, becauſe they ſhall 
be ſuppoſed to be delivered on the Bargain, 
and with Expectation of the Price of them. 
Gilb. L. of Evid, 187. 
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Ch. 15. Of Evidence in Aſſumpfit. 497 

Indebitat Afumgfit for 750 J. laid out; on 
Nun Aſſumpfit it appeared, that Defendant and 
another now dead farmed the Exciſe; that the 
Money was laid out by Plaintiff on the Behalf 
of the Defendant and his Partner, and that De- 
fendant promiſed to repay it out of the firſt 
Profits he received; and held the Action not 
maintained; the Money being laid out for the 
Partners, and the Promiſe of Payment not ab. 
ſolute. 2 Mod. 279. | 

Aſumpſit in Conſideration Plaintiff would for- 
bear his Suit againſt J. S. for 80 l. which J. S. 7 
owed him, Defendant promiſed to ſee him paid; 
and the Evidence was, that J. S. owed Plain- 
tiff only 40 J. Held the Plaintiff failed. Clay- 
on 111. 

Aſſumpfit, and declared, That quidam. exitus 
in Ejectment of the Demiſe of the Plaintiff 
Junius fuit between the Leſſee of the Plaintiff 
and J. S. Defendant; the now Defendant, in 
Conſideration the Plaintiff would not enforce his 
Title, but give weak Evidence promiſed to 
pay the Plaintiff 2701. and avers Performance, 
and a ſpecial Verdict, that the Agreement was 
made as ſet out, but that in the Ejectment two 
Ifſues were joined; and held a good Verdict for 
Plaintiff. Cro. Eliz. 337. 
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The Plaintiff took a Diſtreſs for Rent; the 
Defendant promiſed, if he would redeliver the 
Diſtreſs co him, to pay the Sum demanded for 
Rent; and an Action being brought on that 
Promiſe, held that the Plaintiff muſt prove the 
Rent due. Clayton 139. Gower v. Wilkinſon. 8585 1 
Matters that lie in Account are not to be Ldeb. np. þ 
given in Evidence on an Indebitatus Aſumpſit 3 *<vte { 
per North Chief Juſtice, Modern Rep, 270, 4 
taf | + i 
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Promiſe. 


In Indebitatus + 


Of Evidence in Aſſumpſit. Ch. 1j 

In an Action of Aſſumpfit, grounded upon a 
Promiſe in Law, Payment may be given in 
Evidence, but not where the Action is ground. 

ed upon an expreſs Promiſe, | 
Upon an Aſump/it, the Plaintiff declare 
upon two Conſiderations, and a ſimple Pro- 
miſe : If the Jury find but one, or a condi- 
tonal Promiſe, this doth not maintain the Iſſue 
5 the Plaintiff. Lean. 17 3. Muſted and Hopper: 
In Aſumpfit for Money, and likewiſe for 


Aſſumpfit, In- Money laid out to the Ule of the Defendant's 
fancy may be Wife dum ſola; on Non Aſumpſit pleaded, at 


given in Evi- 


dence on Non 


Aſampfit. 


Parol Pro- 
miſe to be 
performed 
on a Contin- 
gency, is not 
within the 
Statute of 
Frauds, 
which m 

a Promiſe 
void, that is 


the Trial the Defendant offered to give in Evi- 
dence the Infancy of the Feme at the Time 
of the Promiſe, which the Chief Juſtice doubt- 
ing of, iti was referred, by Conſent, to him as 
a Caſe, who conſulted with the reſt of the 
Judges; and they all agreed, That upon the 
General Iſſue, ſuch Evidence hath been of 
late admitted. Darby verſus Boucher, Salkeld 
279. | | 

A parol Promiſe was made to pay a Sum of 
Money upon the Return of ſuch a Ship, which 


Ship happened not to return within two Years | 


Time after the Promiſe made: It was reſolved 
by all the Judges, That this was a good Pro- 
miſe, and not within that Clauſe of the Sta- 
tute of Frauds, which ſays, That no Action 
all be brought upon an Agreement, that is not 
to be performed within one Year, unleſs it be in 


not to be per- Writing, for that there was a Poſſibility of the 


formed with- 


in a Year. 


Ship's returning within the Year: And that 
Clauſe extends only to ſuch Promiſes, where 
by expreſs Agreement the Thing is not to be 
1 within a Year. Anonymus, Salkeld 
280. 
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15 Ch. 1 5. -Of Evidence in Aſſumpſit. 499 
2 If a Man contracts for Goods, and after 


in carrying them away gives the Seller a Gold- 
ſmith's Note for the Money, it does not a- 
mount to a Payment; but if it were given at 
the very Time of the Contract, it would be 
prima facie Evidence, that it was taken in Pay- 
ment. And if a Man, upon a Contract made 
before, takes ſuch a Bill, and keeps it till the 
Party on whom it was drawn becomes Inſol- 
vent, in an Action brought by him againſt the 
Buyer on that Bill he ſhall be barred ; but he 
ſhall recover the Debt upon the original Con- 
tract. Reports in Holt's Time 298, Caſes W. 3. 
408, | : 
Upon an Aſſumꝑſit, Covenant under Hand 
and Seal to pay the Money, is no Evidence, 
nor is any Specialty or Matter of Record, or 
any Contract for Rent. Gilb. Law of Evid. i 82. 
cites Cro. Jac. 506, 598. Hob. 284. Cro. Car. 
343. 

In a Declaration on a collateral Promiſe, it 
is not neceſſary to lay, that it was in Writing, 
but it is ſufficient within the Statute of Frauds 
and Perjuries to prove it was in Writing at the 
Trial. T. Jones 138. | 1 

In Aſumpfit upon a Note for 101. 155. gi- Record of a 
* 7 the Defendant to the Plaintiff, andforeign At · 

on Aſumpſis pleaded; upon Trial the Plain- Anment 
tiff produced Lo proved the Note. The De- | > nas of 
fendant in Diſcharge of himſelf produced the Defendant in 
Record of a Foreign Attachment, wherein the 4/ump/it 
laid Debt was diſcharged by the City Proceſs, upon a Note. 
for the Satisfaction of a Debt demanded there : 
of the Plaintiff, and was there condemned: 
And it was ruled by Trevor C. J. That this 
was a good Diſcharge, but that if che Plainiiff 
in this Action could have ſhewed che Original 

wherein 
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500 Of Evidence in Aſſumpſit. Ch. 15. 
wherein he declared to be precedent to that 
Attachment, ſo that it had appeared, that this 
Court was poſſeſſed of an Action for the De- 
mand of this Debt before it was attached, then 
fhould the Plaintiff have recovered” his Debt 
norwithſtanding ſuch Evidence; but the De- 
elaration in the Record here was betwixt the 
Time of the Attachment and of the Condemna- 
tion. Savage's Caſe, Salkeld 291. 

In Aſumpſit Evidence was given, That the 
bday ary Debt — attached by the Cuſtom of London 
Condemna- before the Action brought, and Condemnation 
tion in foreign had before the Plea pleaded, And it was 
ans Ire en urged, That this ſhould relate to defeat the 
in | Exp taht Action. But per Cur. it was ruled, That if an 
and where it Attachment and Condemnation be before the 
muſt be plead · Writ purchaſed, it may be given: in Evidence 
ed. on the General Iſſue, becauſe that is an Altera- 

tion of the Property before the Action brought; 

but if the Attachment only be before the Writ 
purchaſed, it ought to be pleaded in Abate- 
ment of the Writ; and if the Condemnation 
be after the Action commenced, and the Plea 
pleaded, then it may be pleaded in Bar, but 

{hall not be given in Evidence on Non Aſump- 

ſit,” for that the. Property is not altered until 

Condemnation, and the Plaintiff had a Verdict. 

Brook verſus Smith; Salkeld 180. 

Aſumpſit on a Bill of Exchange; Defendant 
pleads that he was a Gentleman that went 

Abroad to travel, and traverſes his being a 

Merchant. The Plaintiff demurred; and it 

was inſiſted, that it amounted to the General 

Iſſue; but held that it was no Rule, that a 

Matter, that might be given in Evidence on the 

General Iſſue, could not be pleaded ſpetially; 

that in Debt for Rent, Entry, and Expulſion w_ 


Ch.15. Of Evidence in Aſſumpflt. cor 


be given in Evidence on Nil debet, and fo on 
Nil babuit' in Tenementis, but yet are always . 

allowed to be pleaded ; but the Plea was held 

ill in Subſtance, being the Drawing the Bill 


0 made him a Trader. 2 Vent. 295, And ſo in 
y Debt on Bond againſt a Feme Covert, ſhe may 
ls plead Coverture, or give it in Evidence on Non 
* et faftum. 5 Mod. 175. 
Winner ſhall not recover on a Bill for Mon 

1e won at play againſt an Acceptor; otherwiſe of 
M an Indorſee. 1 Salk. 344. See 5 Mod. 170. 
» Carth. 356. Holt 328. Caſ. B. R. 96. Skin, 

195. | 
1 "Doors Jacobi ſecundi, An Aſſumpſit was Where the 
"I brought againſt four, who pleaded Non Aſump- Contract - 
he fer. infra ſex Annos, and the Verdict was, that eee. = 
* one of them did aſſume infra ſex Annos, and ic... 
1 the other Non Aſſumpſer. And it was held that 
* no Judgment could be given againſt the De- 
18 fendant, upon whom the Verdict was found; 
"q for this is an Indebitatus Aſumpſit for Goods 
uf ſold; and *tis an intire Contract, and they muſt 


2 all be found to promiſe, or elle *tis againſt the 
Plaintiff. 2 Vent. 151. 


0 Toris are in their Nature ſeveral ; ſo one Torts may be 
1 Defendant may be found guilty, and the other found feve- 
i not guilty, but 'tis not ſo in Actions grounded 

"4 upon Contract. 2 Vent. 151. 

| Caſe on a promiſſory Note againſt the Draw- 

"we er; held, that by Stat. 3 An. c. 9. the Note 


is Evidence of a Conſideration, but not con- 
» cluſive Evidence, but turns the Proof on the 
Defendant, to ſhew that there was no Conſide- 
ration given for ſuch a Note; ſo held by the 
Lord Chancellor King. Gilbert's Reports 154. 
M. 8 G. 1. Brown v. Marſh. 


Vor. II. M Action 


502. 


Non eft fatum. 


ous Contract, or that the Sheriff's Name is 


5 Coke 27. 
Noll. Trial, 


683. pl. 8. 


1 Cro. 120. 
Owen 8. 


Of Evidence in Debt. Ch. 15. 
Action againſt an Indorſor of a Bill of Ex- 


change, Drawer called to prove that he did not 
draw the Bill; but held he was not a Witneſs ; 
but the Party gave him a Releaſe, and chat 
was ſufficient. Reports in Holt's Time 297. 

Aſſumpſit againſt four for Corn ſold to them 
the Evidence proved the Sale to be to only 
two of them. Held that Plaintiff failed as to 
all. Clayton 114. 5 


Of Evidence in Debt. 


Upon Non eſt factum, it is no Evidence to 
ſnew that the Bond was made upon an uſuri- 


miſtaken, Sc. in a Bail- Bond; or that the 
Bond is joint or ſeveral, or delivered at ano- 
ther Place; or that it is void by Statute, but 
it muſt be pleaded in Abatement. 1 Ixſt. 283. 
Hob. 72. 

But to prove that the Seal was broken off, 
and put on again; or to prove a Raſure of the 
Deed, delivered as an Eſcrow, Sc. this is 
good Evidence, Lib. 5. 119. 11. 27. if it were 


done before the Action brought; but if the Seal 


was broke off, &c, by Chance, after Iſſue join- 
ed, the Jury may find it ſpecially. 

If an Obligation is delivered to the Uſe of 
another, and he diſagrees to it, by this the ob- 
ligation has no Force, and he can never agree 
to it afterwards, and therefore this is no Deed, 
and may be given in Evidence on non eft factum. 
Gilb. L. of Evid. 162. | 

If Witneſs prove Delivery at another Place : 
9. If that warrants the Iſſue. Bid. 

Debt on Bond, which was ſet forth to be 
made 15 November 25 Eliz, and on Non eff 


factum, 


Ch. 15. Of Evidence in Debt. 
fultum, the Fact appeared to be, that it was 


dated 15 November 25 Eliz. but was deliver- 
ed 18 November 26 Eis Held the Bond was 
proved. Cro. Fac. 136. 

On Non eſt factum, the being delivered as 
an Eſcrow may be given in Evidence, as well 
as Suſpenſion of Rent, on Nil gebet. 3 Keb, 
142, 

was held by Holt, C. J. That the Plead- 
ing ſpecially a Raſure or Delivery as an Eſcrow, 


and fic non eſt fafium, was impertinent, for 


thereby the Defendant takes the Proof on him- 
ſelf; but on a general Non ef factum the 
Plaintiff muſt prove whatever 1s neceſſary to 
make it a Deed. 6 Mod. 218. 


503 


In Debt upon an Eſcape, if the Defendant Eſcape. 


plead Nu! Eſcape, he cannot give in Evidence 
no Arreſt, 

Debt on a Bond to perform Covenants to 
deliver Poſſeſſion at the Term's End to the 
Leſſor or his Aſſigns; Breach was aſſigned 
in not Delivery to two Purchaſers, Demand 
being made by both, and Iſſue joined there- 
on; in Evidence, Demand by one is good, 
2 Cro. 475. 

In Debt upon a Contract, that the Contract 
was conditional; upon Account, that there 
was no ſuch Account; Ne leſſa pas upon Nil 
debet in Debt for Rent. 

In Debt upon the Statute of 21 H. 8. of 
Farms, upon the General Iſſue Non habiuit, 
he may give in Evidence the Taking for the 
Proviſion of his Houſe, according to the Pro- 
viſo of that Statute. 27 H. 8. 21. 

Debt on Bond to perform an Award, 7a 
quod the Award be delivered to the Parties; in 


Evidence Delivery proved to the Wife is ſuf- 


M 2 ficient 
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 Garranty 88. 


Of Evidence in Debt, Ch. 15. 
ficient for the Jury to preſume the Delivery to 


the Party himſelf. Per Hale, Norfolk Summer 


Aſſizes, 1665. Trice and Prat. 

At the ſame Aſſizes, per Moreton Juſtice, 
Delively to the Party's Son is good Evidence, 
Violet and Cook, 


Debt againſt an Heir, Sc. Riens per deſcent, 


Sc. a Feoffment given in Evidence made be- 
fore the Action, that it was fraudulent may be 
given in Evidence, though not pleaded. 5 Rep, 

9. Gooche's Caſe, bo Hob. 72. Vide Fitz, Tit. 

Debt againſt Executor, who pleaded Ie un- 
ques, Sc. Plaintiff replied, That he admini- 
ſtred as Executor, and gave in Evidence Ad- 
miniſtration granted to him, by which he ad- 
miniſtred; good. Dyer 305. But a Gift of the 
Goods the Defendant may give in Evidence. 

In Debt againſt Executors, and Plene admi- 
niſtravit pleaded, the Defendant cannot give in 
Evidence a Bond ſatisfied, where the Executor 
and Teſtator were Obligors. Per Coventry Lord 
Keeper, 23 Jac. Perkins verſus Perkins. 

In Debt for Tithes, Modus to a Vicar is good 
againſt the Parſon, and ſo is a Modus to a Pariſh 
Clerk. Per Moreton Juſtice, Lent, Cambridge, 
1667. Barber verſus Cofeer. 

In Debt againſt Executor de ſon tort, who 


pleads Ne unques, Sc. it is ſufficient to charge 


him, by proving he hath adminiſtred of never 
ſo little Value. Clayton 6. 

Debt on Bond againſt Executor de ſon tort, 
who pleaded Fully adminiſtred ; the Evidence 
was, the Inteſtate made a Bill of Sale of his 
Goods to the Defendant z who was bound with 
him in a Bond as Surety, for his Counter- 


ſecurity, but the Goods remained in the Inte- 


ſtate's 


. DD 5. AK”, SQ, RR Uo D ty. 
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Ch.15. Of Evidence in Debt. 


ſtate's Poſſeſſion during his Life, for ſome few 


Hours; ruled a fraudulent Deed by Barkley Ju- 


ſtice, at York, 11 Car. Legard and Binh, 


UPere, 


Clayton 39. 
Debt again 


Adminiſtrator, who pleaded If the Defen- 


Plene, Sc. and gave in Evidence Judgments, dant pleads 


and good without pleading z per Henden, 1638. 
York, Clayton 95. Quere, for if Judgments be 
kept on Foot by Fraud, and given in Evi- 


lene, & 


preter Judg- 
ments, &c. 
The Plaintiff 


dence, how can a Creditor, who fues for a juft muſt prove 


Debt, be prepared to detect this Fraud? And 
Note; In Scire facias againſt an Executor on 
Judgment per Teſtator', the Defendant plead- 


A 
th 


e Sum o 


thoſe Judg- 
ments. Hunt- 


ed Fully adminiſtred generally, and the Plain- ingror, by 


tiff demurred ſpecially; and Sir Villiam Jones 
Solicitor General moved to amend the Plea; 

and Hale Chief Juſtice thought he ought to 

plead ſpecially, how fully adminiſtred. Brad- 

7 verſus Hutchinſon, H. 25, 26 Car. 2. 
R 


Judge Wynd- 


bam, 33 Car. 


2. 


Debt for Rent on a Leaſe; the Evidence to Debt for 
prove the Leaſe was, That Plaintiff leaſed a Rent. 


Houſe to Defendant at a Rent, but no Time 
mentioned; and it was agreed at the ſame 
Time, that the Leſſee was not to leave it with- 
out Half a Year's Warning. Per Hale, Norf. 
Summer Aſſize, 1668. It is a Leaſe at Will, 
and the Leaving on Half a Year's Warning, 
is but a collateral Agreement, and no Part of 
the Demiſe. 

In Debt for Rent upon a Leaſe, and Nz/ 
debet pleaded, Ne unques ſeiſie des Terres is good 
Evidence ; otherwiſe upon the Plea of Riens 
2. or Levy per Diſtreſs. 2 Roll. Abr. 677. 
pl. 21, 


M 3 Upon 


ſſets above 
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Debt ſor 
Rent. 


Pyer 122. 


F 
* 


2 Roll. 641. 
pl. 4. 


Freſh Suit. 
Eſcape. 

The Writ, 
the Warrant, 
Arreſt and 
Eſcape are 

to be proved 


Of Evidence in Debt. Ch. 15. 


Upon a General Iſſue, you may give Special 
Matter in Evidence. If you give Colour, you 
may plead it ſpecially; as in Debt for Rent, 
= may plead Nil debet, and give Releaſe in 


Evidence; per Holt Ch. J. 12 J. 3. in Caſe 
of Paramour v. Jobnſon, cites Vin. Ar. Title 


Evidence, 76. 25 72. 12 Mod. 412. LI. 
Raym. 366. S. C. and S. P. 

Eviction, Expulſion, and any Suſpenſſon of 
Rent, is good Evidence upon Nil debet, for that 
amounts to diſcharge and falſify in the Caſe of 
Complaint, for then there was no pernancy of 
the Profits whereby I could become Debtor t 
him in Reverſion, and ſo the Act in Pais is 
diſcharged, which goes of neceſſity to the crea- 
ting of this Debt, though others have held it 
ought to be pleaded. Gilb. L. of Evid. 282, 
In Debt for Rent upon Non dimiſit, that 
the Leſſor rieus avoit in the Land at the 
Time of the Demiſe, may be given in Evi- 
dence, | : 

So upon Nil debet an Eviction may be given 
in Evidence. If the Leſſor enter into Part, 
the whole Rent is ſuſpended ; but if a Stranger 
evict the Leſſee of Part of the Land, the Rent 
muſt be apportioned. , 

In Eſcape of a Priſoner, and the Iſſue is, If 
the Gaoler immediately after the Eſcape made 
freſh Suit; if the Priſoner hath eſcaped a Day 


and a Night before the Gaoler knew. it, and 


then he makes freſh Suit, it is ſufficient to prove 
the Effect of the Iſſue, for convenient Purſuit 
is immediate freſh Suit in Law. 

In Eſcape againſt the Marſhal, the Plaintiff 
muſt prove the Perſon that eſcaped in actual 
Cuſtody ſince the Commititur, which Commit- 
litur either in the Marſhas Book, or on Re- 

cord, 


in an Eſcape. | 


% 


- 
any _ 


Y Ch.1 5. Of Bullets in Debt. 507 bl. 
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17 
al cord, is not ſufficient, without a Proof of being 4 | 
U in actual Cuſtody ſince. Keb. 1 Vol. 373, 775. "it 
t See Keb. 2 Part 384. What may be given in ih 
in Evidence upon an Information of negligent "il 
ſe Eſcape, againſt the Marſhal of the King's 1 
le Bench, as a Recovery in the Original Action, j 5 
d. and the Plaintiff allowed a Witneſs, becauſe A 1 
he neither gains nor loſes. | 9 | 
of So upon Riens per diſcent, by an Heir in Kiens per di- 1 
at Debt upon an Obligation, that the Defendant cet. i 
of aliened the Aſſets by Fraud and Covin, and fo 1 
of void by the Statute of 13 E/iz, may be given 1 
iq in Evidence, becauſe theſe are the General Iſ- 
18 ſues. 2 Roll. 68 4. pl. 4. 
a · In Debt againſt the Heir who pleads Riens Rims per di. 
It per diſcent, Proof that the Father was ſeiſed, 2285 
. and that the Heir did enter after his Death, is 
"at well enough, for it ſhall be preſumed Fee- 
he ſimple till the contrary be ſhewn. 
Vis In Debt for Tithes, if the Plaintiff declares Tithes, 
that he is Proprietor of a Farm, it is ſufficient, Fun. ve. 
en and may give his Title in Evidence. Mich. 5 
rt, Entry and Suſpenſion may be given in Evi- Car. 2. 
Jer dence upon Nil debet pleaded. Mod. Rep. 35. Nil deer. 
ent per Twiſden, Brown's Caſe, 1 Vent. 258. Rent. 
Freſh Suit may be given in Evidence in an Eſcape. 
If Action of Debt for an Eſcape, on Nil debet 
ide pleaded; per Hale and Wild contra Twiſden. 
ay Hale ſaid, he always allowed it, and fo faid 
nd Wild Juſtice. Mod. Rep. 116. Moſdale's Caſe. 
IVC Upon a Trial at Bar it was agreed, That in Eſcape. 
ſuit Debt upon an Eſcape, and Nil debet pleaded, 
| Repriſal upon freſh Suit may be given in 
tiff Evidence by the Defendant in Excuſe of the 
ual Action, | 
.- 
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Non e fae- 
tum. 


Of Evidence in Debt. Ch. 19. 


Upon Non eſt fadtum, you may give Not lei. 
tered in Evidence; for when the Perſon who 
delivered the Deed is unlearned, and the Deed 
is read and expounded to him in another Senſe 
than that which the Deed really contains, then 
did not the Party agree to the written Deed, 


tis not the Expreſſion of his Mind, nor to be 


accounted his Deed, Cilb. Law of Evid. 162, 
But it is the beſt Way to plead it, for the 
Underſtanding of the Jury. 39 H. 6. 9. Bre, 
Waiver, 2. 

Debt on ſingle Bill, on Non eſt factum; one 


of the ſubſcribing Witneſſes fully proved the 


Executing of it: The Defendant produced a 
Witneſs of the ſame Name and Surname as the 
other ſubſcribing Witneſs; who ſwore the 
Name was like his, but was not his, and that 
he never knew either of the Parties, or the o- 
ther Witneſs ; neither could the other Witneſs 
ſay he was the Man, And Holt Ch. J. or- 
dered them to write their Names, and left it 
to the Jury, who found for Plaintiff, 6 Mod, 
167. 

Debt on Bond againſt two; on Non eſt fac- 
tum if it appears to be only the Bond of one, 
the Plaintiff fails. 40 E. 3. 35. 6. 

If two Men are bound in a Bond jointly, 
and one 1s ſued alone, he may plead this Mat- 
ter in Abatement; but cannot plead Non & 


factum; for it is his Deed, though it be not his 


ſole Deed, 5 Co. 119. 1 Inſt. 283, a. 

In Debt againſt two, if it be proved the 
Debt of one, and not of the other, the Iſſue 
of Non et faftum is maintained, Gilb, Law of 
Evid, 162, 163, 


Debt 


« , A wm@ ac A QY on” 


Ch. 15. Of Evidence in Debt. 


Debt on Bond by F. S. againſt St. Jobn and 
Alice his Wife, as Heir of her Father; and on 
Non eſt faftum it appeared the Bond was made 
to J. S. and another; and held that the Plain- 
tiff could not recover; but the Plaintiff ought 
to have declared as Survivor of the other. 
1 Leon. 322. Sed vide Alon 41. Houlditch ver- 
ſus Caſe, the contrary is held, and that it 
ought to be pleaded in Abatement; and ſo in 
Savile 92, | | 

One William Shotbolt was bound in a Bond 
to J. S. but was named John in the” Bond; 
and the Plaintiff ſued him by the Name 
of William Sbotbolt, alias dict' John Sbotbolt; 
and on Non eſt factum this Special Matter was 
found; held that the Plaintiff failed; for he 
ought to have ſued him by the Name of John. 
Dyer 279. 6. 

Evidence that the Party was blind, and the 
Deed miſ-read to him, will juſtify this Iſſue of 
Non eſt Fadtum. Gilb. Law of Evid. 164. 

On Non eſt fatium a Raſure cannot be giyen 
in Evidence, becauſe it was once his Deed, but 
avoided by a ſubſequent Fact. Mod. 66. 

On Non eft fatium it was found, that the 
Defendant ſealed the Bond and left it on the 
Table, and the Plaintiff came, and took it up 
and carried it away; held this did not amount 
to a Delivery. Owen 95. But if the Defen- 
cant had at that Time ſaid, This will ſerve, 
that would amount to a Delivery. 1 Leon 140, 
Dyer 192. b. 

If a Man Seals an Obligation, and commands 
another to keep it till certain Conditions are per- 
formed, and the Bond is delivered to the Ob- 
ligee before they are performed, this could ne- 
ver be his Bond till thoſe Conditions were per- 
formed, 
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Of Evidence in Debt. Ch. 5. 


formed, and therefore this Special Matter may 
be given in Evidence to prove Non et faftum. 
Gilb. Law of Evid. 162, ; 

In Debt for Rent upon a Leaſe for Years, 
the Iſſue being joined, if the Rent was paid 
or not, the Defendant gave in Evidence for 
Part of the Rent, that the Plaintiff was by 
Covenant to repair the Houſe, and did it 
not; and thereupon he expended the Rent in 
repairing the Houſe; and the Queſtion was, 
if this Evidence will maintain the Iflve? 
Gaudy conceived it did, for the Law giveth 
this Liberty to this Leſſee to expend the 
Rent in Reparations, and recoup the Rent, J. 
12 H. 8. 1. Fitz, Tit. Bar. 242. 14 H. 4. 27. 
Fenner : It is no Evidence, for if the Leſſor 
will not repair it, the Leſſee may have his Co- 
venant againſt him. Clench thought he might 
well expend the Rent in Reparations, but he 
ought to have pleaded it, and cannot give it 
in Evidence upon the General Iſſue; and there- 
upon they moved the Jury to find the Special 
Matter. 1 Cro. 222. 

So that it ſeemed to the Juſtices, That the 
Defendant had Liberty to expend the Rent 
in the Reparations (they being to be done 
at the Plaintiff's Coſt) ; but then that he ought 
to have pleaded this Matter, as it was done in 
(almoſt) the like Caſe, Fitz. Tit, Bar. 242. 
Yet why might he not give it in Evidence upon 
the General Iſſue? For if the Law allows this 
to amount to a Payment of the Rent, then 
the Defendant owes nothing, which maintains 
Nil debet; and I think the other Book of 
14 H. 4.27. rejects this Sort of Special Plea, 
upon this Reafon, that the Plea amounted to 
a General Iſſue; but there indeed the Rent 


was 


— 
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was pleaded to be laid out at the Plaintiff's 
Command, here only by Authority in Law. 
I ſhould be glad if any one would reconcile 
thoſe two Books better. I know there. is ano- 
ther Reaſon in the Book (and aſſigned by 
Rolle in his Abridgment of the Caſe) why the 
Plea was rejected, viz. That the Duty was ac- 
knowledged by the Plea, and therefore the 
Matter of the Plea not good, without ſhewing 
a Deed of it ; but I ſhould have been better 
pleaſed with him, if he had aſſigned the other 
Reaſon, viz, That it amounted to the General 
Iſſue. Which made Cheyne that he durſt not 
join in Demurrer : For it is not pretended in 
either Caſe, that the Deed ordered the Rent 
to be laid out in the Repairs. 

And in that Caſe in F, where there was no 
expreſs Order of the Plaintiff; it may be the 
Judges allowed the ſpecial Matter to be plead- 
ed, becauſe the Jury ſhould not be intruſted 


e- with the Law upon the General Iſſue, which l |; 
a] may be ſaid for the ſpecial pleading this Mat- il 

ter in our Caſe, although it may amount to By 
he the General Iſſue. 110 
nt But as to the Reſidue, the Defendant ſhew- Reparations, 11 
ne ed he paid it to others, by the Plaintiffs Or- Yi: the Caſes 0 
he der, which was held clearly good, for what of Recouper, i 
in is paid by the Lefſor's Appointment, is a Pay- Lb. 5. 30. ol 
2, ment to himſelf, Cro. Eliz, 223. Taylor a- 0 
on gainſt Beal, Vide Roll. Tit. Debt, 605. 34 H. . 
lis 6, 17. Bro. Debt, 27. #48 
en Debt for Rent on a Leaſe, the Defendant 1 
ns pleaded Payment; and on Evidence proved —_ 
of Payment to the Sequeſtrators of the Common | iſt 
A, Wealth, the Plaintiff being a Delinquent ; and | 1 
to held the Iſſue was proved. Clayton 129. | | 
nt a 
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Of Evidence 1 Del. Ch. i . 


Debt for Ser- In Debt for Servant's Wages, vir. 205 Or a 
vants Wages. Robe yearly : The Defendant may plead Pay. 


Extinguiſh- 


ment. 


Acceptance. 


Rent, 


ment of the Robe, and ſhall not be put to the 
General Iſſue, where the Payment is of ano- 
ther Thing than Money ; but of Money he 
muſt plead Nil debet, and give the Payment 


in Evidence. And the Defendant may plead 


that the Plaintiff .departed out of his Service, 
and ſhall not be forced to the General Iſſue. 
9 E. 4. 36. Though ſurely that may be given 
in Evidence upon Nil debet, fot the Plaintiff 
muſt prove he ſerved : So Indebitatus Aſſuniphi, 
and non Aſſumpſit, upon the Promiſe in Law, an 
Extinguiſhment by taking a Bond (being a 
Matter of a higher Nature) for the Debt, may 
be given in Evidence. | 
And Note; If an Infant buy Goods, and 
afrerwards give a Bond, and this Bond be a. 
voided by Infancy, yet it ſeems the Contract 
ſhall not be revived. Sed dubitatur, Roll. Tit. 
Extinguiſhinent, 604, For now this Bond 
which was voidable, is become void, and a 
void Thing ſhall not have ſuch Effect: But a 
Perſonal Act ion once ſuſpended is gone for 
ever; but Acceptance of a Bond ſhall not ex- 
tinguiſh Rent, nor Arrearages of an Account, 
before an Auditor of Record, becauſe theſe are 
of a higher Nature than the Bond, the Rent 
being real, and the other of Record. But the 
Bond extinguiſhes the Contract for the Arrear- 
ages upon an Inſimul computaſſet, Ec. 
Acceptance of Rent due the laſt Day, and 
an Acquittance thereof diſcharges all the At- 
rearages due before, Lib. 3. 65, Unity of Pol- 
ſeſſion in as high an Eſtate deſtroys the Pre- 
ſcription, &c. | | 


In 


Ch. 15. Of Evidence in Debt. 513 


5: In Debt upon a Bond, condizioned to pay Payment. 
C 205. at the Houſe of the Defendant the 7th 

y- Day of May ; upon a Plea of Payment. at the 

Ie Time and Place, the Jury found the Payment 

0- before the ſeventh Day, and prayed the Ad- 

he vice of the Court, if this was a Payment at the 

nt Day. The Court adjudged that the Payment 

ag and Acceptance before the Day, was as well as 

<<, if it had been paid at the Day. Savil's Reports 1 Cro. 142. 
le. 906. Bond againſt Richardſon. And fo ſays ; —— 
en Coke 1 Inſt. 212. The Time and Place are but Cen 

if 


Circumſtances, and if the Obligee or Feoffee 
receive the Money at another Place, or before 
the Day, it is ſufficient; or a leſſer Sum before 
the Day. But Moor 47. Upon Iſſue of Pay- 
ment at the Day and Place, and Evidence of 
Payment a Month before, and Demurrer upon 
the Evidence, Dyer, Brown and Welſh ſaid 
this Evidence doth not maintain the Iſſue, be- 
cauſe before the Day of Payment there is no 
Duty, and the Day and Place are Parcel of the 
Iſſue, and the Act on one Day is not an Act 
done on another Day : As if an Executor pleads 
Payment at the Day, it is not good Evidence 
to ſhew that it was paid before the Day by 
the Teſtator, for this doth not prove the Iſſue, 1 
and yet there was not any Duty remaining at 1 
the Day, and therefore the Pleading ought to 
have been ſpecially according to the Truth, 
Vide devant And it is not like the Caſe, 
where the Circumſtances of Time and Place are 
only for Neceſſity of Trial; but in Regard that 
Payment is the Subſtance, why is it not ſuffi- 
clent to prove, as well as to figd, the Effect and 
Subſtance of the Iſſue? And it is not like the 
vaſe of collateral Conditions, where * 
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Of Evidence in Debt. Ch. 15. 


pay Money, but to do ſome 
collateral Thing, as to deliver a Horſe, a Robe 
or Ring, Cc. or to pay Money to a Stranger; 
ſuch collateral Conditions are more ſtrictly to 
be obſerved. Vide 1 Inſt. 2 12. 


dition is not to 


Where plead- Ruled per Holt Ch. J. That in Debt Plene 
ing Plene ad- adminiſtravit admits the Debt; but otherwiſe 


mini ſlrawit 
admits the 


Debt. 


in an Action on the Caſe, or in an Indebitatus 
aſſumpſit, for there the Plaintiff muſt prove 
the Debt; and in Proof of a Plene admini- 
ſtravit, if the Action be Debt on a Bond, and 
you offer Payment of the Bond, on Plene ad- 


Where Seal- 
ing and De- 
livery of the 


Bond 
muſt 


miniſtravit, Proof muſt be, it was a Debt by 
Bond, that it was ſealed and delivered: But to 
Debt on ſimple Contract, you need only prove 
Payment, becauſe if no Bond, it is a good Ad- 


proved. 


miniſtration in that Action. Saunderſon verſus 
Nicholls, Shower 81. | | 
It was adjudged per Holt Ch. J. That in Debt 
for Rent, upon Nil debet pleaded, the Statute 
of Limitations may be given in Evidence, for 
the Statute has made it no Debt at the Time 
of the Plea pleaded, the Words of which are 
preſent Tenſe; but in Caſe on Non af 
ſumpſit, the Statute of Limitations cannot be 
given in Evidence, for it ſpeaks of a Time 
paſt, and relates to the Time of making the 
Promiſe, at Niſ prius at Hertford, 1690. Auch, 
1 Salk. 278. 


Levy by Di- 8 J 
ſtreſs, & fe Levy by Diſtreſs, & ſic non debet, a Releaſe or 
non debet, 
Payment or 
Releaſe is 
good Evi- 


dence, other- plead Raſure, and /ic non eſt factum, nothing 
wiſe of Ra- 


ſure. 


In Debt for Rent, if the Defendant plead 


Payment is good Evidence, for it proves there 
is no Debt, and that is the Iſſue; vide Cro. 
Eliz. 140. which agrees : But if the Defendant 


elſe is Evidence but Raſure. 


Per Holt Ch. }-. 
Galway verſus Suſach, Salt. 284. 


Ch.ig. Of Evidence in Debt. 
Per Holt Ch. J. In Debt the Defendant may A Releaſe 
plead a Releaſe, becauſe it admits the Contract, may be plead- 
which is a Colour of Action, and yet he might ed in Debt, 
give It in Evidence upon Nil debet. So in A, ee 
ſumpfit, the Defendant may plead Payment, be- NV. debet. 
cauſe it admits the Aſumpſit, and yet he may 
give it in Evidence upon Non Aſumꝑfit. Hal- 
ton verſus Mors, Salk. 394. 

It was held by Holt Ch. J. That if a Bond 
was of twenty Years ſtanding, and no De- 
mand proved, or good Cauſe of fo long For- 
bearance ſhewn, he would intend it paid, on 
ſolvit ad diem, and à fortiori in Caſe of a Note. 
6 Mod. 22. | 

Debt on a Bond by an Adminiſtrator, De- 
fendant pleaded ſolvit ad diem, and inſiſted on 
" the Bond's being dated 9 W. 3. To encounter 
which, the Plaintiff ſhewed an Endorſement, 
wrote in the Inteſtate's own Hand, of the 
Payment of one Year's Intereſt nine Years after 
the Bond made. Prait Ch. J. refuſed this E- 
vidence at Niſi prius; and on a Caſe made, 
the other Judges were of Opinion, it ought to 
have been allowed as Evidence; but the Chief 
Juſtice continued in his former Opinion. T. 
10 Geo. 1. Serle verſus Barrington, Mod. Caſes 
in Law and Equity 278. 


. 


Dower, 


In Dower, the Iſſue was Ne unques ſeifie que 
Dower, and for the Plaintiff, a Feoffment in 
Fee was given in Evidence to the Huſband ; 
the Defendant would have given in Evidence, 
a Seiſin in Tail with a Diſcontinuance, and then q 
the Feoffmept, Sc. and ſo a Remitter, but it 
ought 


r 
* 


g16 | Of Evidence in Dower. Ch. 15. 


ought to be pleaded; per Cur'. Dyer 41. Nor 
an Eftate upon Condition. 

If an Heir mortgage for Years, and then 
aſſign Dower legally, i. e. a third Part of the 
whole, the Aſſignment ſhall bind the Mort- 
gagee; contra, if the Aſſignment be illegal, 
as of one whole Manor, when there were three 
Manors; that being not as the Law would 
have done it. And if a Diſſeiſor aſſign a le. 
gal Dower, it is good : But if the Heir mort- 
gage in Fee, and then aſſign, Sc. legally, &. 
that is not good, becauſe the whole Freehold 
was out of him at the Time of the Aſſignment. 
Per Hugh Wyndham Juſt. Bucks, Lent Aſſizes 
1668. 

Dower. Dower of Rent, Til. Ne unque ſeiſe que 
Dower la, Fc. Horton F. S. granted the Rent 
to the Huſband, payable at Michaelmas next, 
and the Huſband died before the Day, and fo 
he was ſeized in Law, and demanded Judg- 
ment. Thirning : You ſhall ſay generally, quod 
ſeiſe que Dower la, Sc. and give our Cale in 
Evidence, & ſic bene, notwithſtanding the 
Doubt of the /ay Gens, for they ought to cre- 
dit the Law, and Evidence is not to be pleaded, 
11 H. 4. 88. ü 

Ejectment. In Ejectment the Plaintiff made Title by 

Title Recove- a Recovery in Dower, and produced in Evi- 

3 - — dence the Record of the Judgment, the Habere 

2 facias ſeiſinam, Sc. The Defendant offered to 


a Term of prove a Term of ninety-nine Years ſubſiſting, 


Years prior to and that prior to this Title; but it was difal 


_ the Title of Jowed ; for if he had pleaded this in Bar of the 


n Writ of Dower, yet the Plaintiff muſt have 


recovered with a Ceſſet Executio; and the De- 
fendant had a proper Time to have pleaded it 
then, and has ſlipped his Opportunity : Alſo a 

= Chattel 


„ — — Ha. po — uy 


Ch. 15. Of Evidence in Dower, 

Chattel Intereſt was at Common Law bound 
by a Recovery in a real Action, ſo that the 
Demandant had an immediate Execution, with- 
out Regard to the ſubſiſting Term: And tho? 
by the Statute H. 8. a Termor may falſity, 
yet it muſt be the Termor himſelf, and not an- 
other for him. Lady Dowager Lindſay verſus 
Lord Lindſay, Sakk. 291. 


Of Evidence in Ejeftment. 


If a Leſſee aſſign or make a Leaſe to another, 
the ſecond Leſſee muſt prove the Poſſeſſion of 
the firſt, Gilb. Law of Evid. 230, 231. 

The Truſtee of a Leaſe, Leſſor in Eject- 
ment, by his Diſclaimer in Pais will avoid the 
Plaintiff's Title. Did. 231. | 

The Plaintiff counts of a joint Leaſe made 
by A. and B. In Evidence it appeared that 
A. B. and C. were Joint-tenants, that C. leaſed 
to B. and that A. and B. leaſed to the Plaintiff 3 
by three Juſtices againſt two, it is good. 2 
Cro. Jordain's Caſe, f. 83. | 

Ne dona pas may be maintained by a Demiſe; 
and upon a Feoffment, a Leaſe and Releaſe ; 
but a Fine and Releaſe will not maintain a De- 
miſe to Huſband and Wife. 

When he that ſued an Elegit brings an E- Elygit: 
jectment to try the Title, he muſt in Evidence 
ſhew the Elegit filed. | . 

Count of a joint Leaſe made by two; in 
Evidence it appears they were Tenants in 
Common; by three Juſtices againſt one, it is 
good, 2 Cro. 166. Mantle's Cale. 

Count of a Leaſe by Huſband, Evidence 
Was a Leaſe by Huſband and Wife with Let- 
ter of Attorney to make Livery, and it is 

You. II. N made 
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Of Evidence in-Ejettment. Ch. 15. 


made in Name of both; by three Juſtices a- 
gainſt one it is good, for Livery as to the Feme 
was void. 2 Cro. Garaner's Caſe, - | 
Of a Leaſe made 5 Maii 10 Regis, habendum 
from Lady-day laſt paſt, for 21 Years extunc 
prox? ſequent”. In Evidence, a Leaſe of 5 Mai 
10 Regis, babendum from Lady-day laſt paſt, 
for twenty-one Years next following the Date 
of the faid Indenture, adjudged good, and at- 
firmed in Error. Hob. 19. 

Ejectment of a Rectory, Evidence of the ta- 
king of Tiches only, and not entring into the 
Glebe, the Plaintiff was nonſuit. Eatch 62, 
Hems and Stroud. 2 Sid. 91. Gitb, Law of Evid. 
225. 5 
In Ejectment, the Leaſe of a Guardian or 
Copy holder will maintain a Declaration, tho 


void againſt the Lord and Infant; but a 


Leaſe de Herbage will not of Meadow. Hardr. 
Rep. 330. | 
In Ejectment, a Leaſe to A. of Lands in the 
Poſſeſſion of three Tenants for Years, was deli- 
vered to J. S. as an Eſcrow, with Letter of 
Attorney to enter into all,- and then to deliver 
the Deed, Sc. Evidence, that the Attorney 
entered upon one Leſſee in the Name of all, and 
delivered the Deed, :&c. Per Jones Juſtice, It 


is good enough, for where the Freehold is in 


one, his Entry into one Leſſee for Years in 
Name of the reſt is good. Latch 71. Dame 
Argal's Cafe. 

In Ejectment the Defendant ſhall not give 
in Evidence a former Mortgage or Conveyance 
made by - himſelf, and therefore in ſuch Caſes 
it is left for him that has the former Mortgage 
to get himſelf made Defendant before the 
Cauſe comes to Trial. 


Ejectment, 


Ch.1 5. Of Evidence in Ejeftment, 519 


Ejectment of  Tithes ; a Leaſe for Life of 
Tithes is good, if there be Church or Church- 
yard to make Livety in; reſolved on Trial at 
Bar. Wheeler verſus Hancher, Hill, 14, 15 Car. 
2. B. R. Jones Rep. 321, 322. D 9 

Entry and Claim made upon the Land, with - 1 
in five Years after the Death of the Baron of 


the Counteſs of Peterborough, to avoid a Fine, 1 
ſhe being Iſſue in Tail, proved by one Wit- { þ 
neſs, and allowed at a Trial at Bar. B. R. | 
Mich. 15 Car. 2. Floyd and Pollard, 1 Keb. i| 
620. D * 
Cuſtom of Copyholders in extremis to ſurren- i 
il 

4 


der into one Tenant's Hands, in the Preſence 
of credible Witneſs. A ſurrender was made 
accordingly, but pleaded to be done to another 
Tenant, yet being proved to be done to a 
Tenant it was holden, by Wadbam Wyndham 
Juſtice, to be good; and by him, a Glove or 
a Turf is a Rod to give Seiſin by. May's Caſe, 
Norf. Summer Aſſizes 1663. 

A Will under which Title to Land is made, 
muſt be ſhewn itſelf, and the Probate is not 
ſufficient. Contra, if it were on a Circum- 
ſtance, or as Inducement, or that the Will re- 
main in Chancery, or other Court, by ſpecial 
Order of ſuch Court. Eden verſas Cbalłbill, 

Mich. 13 Car. 2. B. R. Keb. 1 Part 117. 

Alſo Inrolment of a Deed, which needs no 
Inrolment, is no Evidence. 1314. 

He muſt prove Admiſſion, Inſtitution and How a Parſen 
Induction, his Reading and Subſcribing the in Ejecment 
Articles, Se. and his Declaration in the rea 
Church of his free and full Aſſent and Con- jj, Title. 
ſent to all thoſe Things contained in the Com- 
mon Prayer z.. and. this ought to be proved 
done within the Time limited by the Statute. 

N 2 but 


Of Euidence in Ejedtment. Cb. 15. 
but need not ſnew a Right in him that preſent- 
ed him. Poſt. 525. 

See Keb. 2 Part 484. In Evidence an Inſti. 
tution without Prefentation or Copy of it, was 
refuſed by the Court, albeit a Preſentation may 
be made by Parol, but Proof muſt be made of 

it; if there be Induction upon it, I think it 
good Evidence. i 

The Iſſue was Fine uncertain, or certain two 
Years Rent and no more, the Evidence was of 
Admittances on Surrenders uncertain, but all 
under two Years Rent. Per Williams Juſtice: 
You ought to produce Fines on Deſcent, and 
Fines paid above two Years Rents. 2 Buſt. 32. 
Allen verſus Abraham. 

A Leaſe was made by Parol, and agreed to 
be put in Writing, and Indentures beſpoke ; 
but being held for ten Years, and no Inden- 
tures executed, it was ruled for a Leaſe Parol. 
Per Berkley Juſtice, 1 3 Car. 1. Tork, Clayton 


3. 

By Juſt ice Berkley (1638. York, Hedges cont, 
Clayton 57.) A Will under Seal, proved, ex- 
amined pos the Original, was allowed good E- 
vidence. Quære; I think the Practice againſt 
it. | 

A Leaſe and Releaſe were-given in Evidence 
to intitle the Plaintiff, and they both were na- 
med hæc Iudentura, but were not indented: 
Good, Per Hale Chief Baron, Norf. Summer 
Aſſeges 1668. Briant verſus Trendle. 

After Default (in Ejectment) the Defendant 
may confeſs Leaſe, Entry and Ouſter, and may 
give Evidence, and have all Advantages (except 
Challenges); ard it che Plaintiff becomes non- 
ſuir, any one for the Defendant may pray it be 
recorded, 


Per 


Ch. 15. Of Evidence in Ejectment. 
Per H. Wyndham Juſtice, Bucks, Lent. 68. 


Dr. Crawley's Caſe. Deprivation in Spiritual 


Court for Simony, diſables from bringing E- 

jectment, becauſe he can make no Leaſe; yet 
uært. | ; | 

; If a Mortgagor continues in Poſſeſſion with- 

out Proviſion for that Purpoſe in the Deed, 
he is Tenant at Will ; and if he levies a Fine; 


it is no Diſſeiſin by him continued in Poſſeſſion. 


ſtill, becauſe after the Will determined, he is 
Tenant at Sufferance, Per Hale Chief Baron, 
Bedford Summer Aſtæes 1669, 

In Ejectment, the Defendant ſhall not give 
in Evidence a former Mortgage or Contract 
made by himſelf. Gilb. Law of Evid. 231. 

Declaration on a Leafe made 14 January 
30 Eliz. Evidence of a Leaſe ſealed 13 Jan. 
good, for if it was a Leaſe thirteen, it was a 
Leaſe made fourteen. 4 Leon. 14. 

If the Declaration in Ejectment be of Mi- 
chaelnas Term, which relates to the firſt Day 
of the Term, yet it is Matter of Evidence, 
and examinable what Day the Bill was filed; 
and if it was after the Day of the Leaſe, all is 
well. Sid. 432. | 

Feoffments of forty Years ſtanding, and Poſ- 
ſeſſion going accordingly, you need not prove 
Livery, ic may be intended per Jury. Roll. 
Rep. 132, 

If on Not guilty pleaded the Leſſor of the 
Plaintiff ſhew a Feoffment, the Defendant may 
give Covin in Evidence. Gilb, Law of Evid. 
233. 

But if the Feoffee by Covin pleads, that he 
was ſeiſed at the Time of the Judgment by 
Virtue of a Feoffment, and the Creditor, that 

N 3 he 
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Cotewell 


Of Evidence in Ejedt ment. Ch. 15 
he was not ſeiſed, on this Iſſue the Covin may 
be given in Evidence. bid. 234. 
If che Heir pleads Riens per Deſcent, and 
gives a Feoffment in Evidence, the Plaintiff 
may give Covin in Evidence. 1bid. 234, 5. 

The common Rock on which ſo many have 

ſplit, is-laying the Leaſe to be @ die datus, 
and the Entry the ſame Day, which is a Diſ 
ſeiſin, not purged by the Commencement of 
the Leaſe; for where an Intereſt paſſes, is 
excluſive, and ſo the Entry the ſame Day is 
before the Leaſe was to commence, and is a 
Diſſeifin, but in Caſes of Obligation where no 
Intereſt paſſes, it is contra; quod nota, See Gilb. 
L. of Evid. 225. 
Ejjectione firmæ, and declared of a Leaſe by 
Indenture, bearing Date 6 December 19 Jac. 
Habendum a die datus Indenturæ pred. On 
Not guilty, the Leaſe produced was dated 6 
December 19 Fac. habendum a tempore confeftionis 
Indenturæ; and the Plaintiff was nonſuited, the 
Leaſe proved being different from that he de- 
clared on. Cro. Fac. 647. 

In Ejetione, upon Not guilty, upon Evi- 
dence to the Jury at the Bar, the Caſe was 
ſuch, That Cotewell had a Leaſe for Years of 
the Prebend of Sutton Regis in the County of 
Bucks, made in the Time of H. 8. and being 
expired, he now claimeth under a Leaſe from 
a nominal Prebendary thereof founded in the 
Cathedral of Lincoln: But the Plaintiff claim- 
ed by Letters Patent thereof from King James, 
made the 7th of King James, to Brent and his 
Heirs, who granted the ſame to'the Widow of 
Sir V. Rawlcigh and her Heirs, whoſe Daugh- 
ter and Heir Sir Jervis Elwas married; and 
the Poſſeſſion was according to this Grant: 
Whereupon 


Ch.15. Of Evidence in Ejectment. 523 + 5 


Whereupon the Queſtion was, If they ought 2 
ro ſhew how it came to the Crown? Hale 
Chief Juſtice ſaid, That by the Statute for Con= © 
firmation of Parents, Temp. Jac. that Prebend 
did come to the King, And in Edw. 1ſt's Time 
was a Device, that all that claimed Terra Regis 
ſhould ſhew how it came to the Crown, which 
often vaniſhed away. And in the late Times, 1n 
a Trial at this Bar, Mr. Latch did nonſuit the 
Plaintiff upon the Claim of Monaſtery Lands, Monaſtery 
although he proved the Houſe had it, becauſe Lands. 
he did not make out how it came to the 
Houſe z but ſince that Time the Court have 
intended it well come to the Houſe, the Poſſeſ- Poſſeſſion. 
ſion having went accordingly with it: And he 
ſaid he was of Counſel in a Trial at Bar for an 
Impropriation, where it was inſiſted it was pre- 
ſentative until Ede. 4th's Time, and could not 
be appropriated without the King's Licence, 
quod Curia conceſſit, and he could not produce 
the Licence, yet becauſe it was enjoyed ever ſince 
Edw. Ath's Time as appropriate, the Court did 
intend a Licence, and that the Patent was loſt 
before the Enrolment; and accordingly the 
Verdict went then. The Defendant offered to 
read a Copy of a Leaſe out of the Leiger- Copy of a 
Book of the Dean and Chapter of Lincoln; Leiger Book. 
but it was difallowed by the Court; for the 
Book itſelf is but a Copy, and a Copy of a 
Copy is no Evidence, And in this Caſe the 
Court did preſume the Grant to King James 
to be loſt; and thereupon Judgment was for 
the Plaintiff, 

If Copies of Court Rolls be ſhewn to prove 
a cultomary Eſtate, the Wy 4 of ſuch 
Eſtate muſt be proved. Gilb. L. of Evid. 235. 
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524. 07 Evidence in Ejeli mont. Ch, 15. 


What Poſſeſ- In Ejectment on a Trial at Bar, the Statute 


ſion or Entry of Limitations was inſiſted on, and theſe 
will prevent 


Points were ruled per Cur. 1. That the Poſ. 
8 ſeſſion of one Joint-tenant is the Poſſeſſion of 
the other, ſo far as to prevent the Statute of 
Limitations. 2. That a Claim or Entry to pre- 
vent the Statute of Limitations muſt be upon 
the Land, unleſs there be fome ſpecial Reaſon 
to the contrary. - 3. If one makes an Anſwer 
in Chancery, which is prejudicial to his Eſtate, 
it may be given in Evidence againſt him, but 
Recital ofa not againſt his Alienee. 4. That a Recital of 
Re ubere a Leaſe in a Deed of Releaſe, is good Ei. 
it is Evidence, dence of ſuch Leaſe againſt the Releaſor, and 
© + thoſe that claim under him; but againſt others, 
it is not without proving there was ſuch a 
Deed, . and it was loſt and deſtroyed. 5, 
If one Joint-Tenant levies a Fine, it fevers 
the Jointure, but does not amount to an 
Ouſter of his Companion. Ford verſus Grey, 
Salkeld 285. 
In an Ejectment at a Trial at Bar it was 
held, that the Anſwer of a Guardian of an 
Infant in Chancery, ſhall not be read againſt 
the Infant; for 'tis only to bring the Infant into 
Court, and to make him a Party. 3 Mod. 258. 
Eggleſtone & al' v. Speke. © 
In Ejectment, Defendant claimed as a Pur- 
chaſer under a Deviſee of a Will, and to prove 
ſuch Will, produced a Bill in Chancery, brought 
by the Heir at Law (under whom the Leſſor of 
the Plaintiff claimed) in which the Will was 
ſet out, and that was confeſſed by the Anſwer; 
but held no Evidence though it was proved the 
Deviſee had enjoyed the. Lands accordingly. 
2 Keb. 35. 


A Parſon 


Ch.15. Of Evidence in Ejedt ment. ; 525 | fl 
a Parln in eee muſt prove Adil q 
Gon, laſtitution and Induction, his Subſcribing 1 
the Articles, and Declaring a full and free Aſſent i 
and Conſent to the Book of Common Prayer. N 


Gilb. Law of Evid. 231. ſup. 519. 1 
But after ten or twenty Years Poſſeſſion the El 
Clergy ſhall not be put to the Proof of thoſe 9 
Subſcriptions, for the long Poſſeſſion is a Pre- 
ſumption, unleſs the contrary is proved. Gilb. 
L. of Evid. 232. 
But if the Parſon ſhews Admiſſion, Inſtitu- 
tion and Induction, he need not ſhew any 
Right in his Patron on the Ejectment. Bid. 


Of Evidence in Treſpaſs. 


in an Action againſt an Inn-keeper, he may "i 
give in Evidence that he told the Plaintiff that 1 
his Houſe was full, and that he could not lodge | 
him, and that, notwithſtanding, the - Plaintiff, yy 
went in and lodged, Gilb, Law of Evidence, | 
259. | 

Upon Not guilty» in Battery, ſo» Aſſault de- In Battery. 
meſne is no Evidence; for thereby the Battery 
is confeſſed, 1 Inſt. 283. Neither is Not guilty 
good Evidence upon ſon Aſſault demeſne. 

Upon Not guilty in Treſpaſs, Inſufficiency Treſpaſs. 
of the Plaintif®s Mounds, or to juſtify for a Miſtake of 
Rent-Charge, Common, Licence, Son Aſſault = o_ _ - 
demeſne, or the like, is no good Evidence, 16, . 3 
But to prove a Treſpaſs before or after the Day Evidence. 
laid in the Declaration, is good to maintain the | 
Action. 1 Inſt. 283. 

Upon Not guilty in Treſpaſs in the Plain- Warren, 
tiPs Warren, Evidence that he hath no War- 
ren is good. 10 H. 6. 17. Kitchin 119. 
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Treſpaſs. 


Not guilty 
in Treſpaſs. 


Strangers, and that he, as 
Stranger, or by his Commandment, took them 


Evidence in Treſpaſs. Ch. ig. 
In Treſpaſs Evidence of Agiſtment of Beaſts 
taken into the Land of the Defendant, will 
maintain the Declaration. Gilb. Law of Evid. 
239. 
Upon Not guilty in Treſpaſs, a Leaſe for 
Years, 12 H. 6. 8. or that locus in quo, Se. 
is the Freehold of another, 4 E. 3. 45. is good 
Evidence; and ſo of a Gift of Goods; but 
upon this he cannot juſtify his Entry upon the 
Place by a Stranger's Licence, or Command, 
Br. General Iſue, 8 1. becauſe this is a Juſtifica- 


tion by Way of Excuſe; neither is a Leaſe at 


Will :good Evidence in this Caſe. 

So upon Not guilty in Treſpaſs for Goods, 
*tis good Evidence that the Goods were a 
Strangers. 9 H. 6. 11. But that they were a 
a Servant to the 


from the Plaintiff, is not good, Bro. General Iſ- 
ſue, 8 1. becauſe Treſpaſs is confeſſed, But that 
the Stranger gave them to the Defendant is 
good. 9 H. 6. 11, In Treſpaſs the Butrals 
muſt be proved as they are laid. 2 Roll, 677. 
"oo MF 
: The Defendant may plead that he came into 
the Plaintiff's Cloſe to take his own Horſe, but 
cannot give it in Evidence. . Gilb. L. of Evid. 
253 
A Right to a Way may be leaded; but not 
given in Evidence. Ibid. 254. 5 

At a Trial at Hertford Summer Aſtæes 10 
W. g. in Caſe for ſtopping the Plaintiff's Lights, 
the Defendant pleaded Not guilty ; and gave 
in Evidence that the Corporation of Hertford 
were Lords of the Soil, where, c. and preſcri- 
bed to ſet up Stalls there, being near the Mar- 
ket Placez and it was admitied by Holt Ch. 
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Ch. 15. Of Evidence in Treſpaſs. 527 


J. to be given in Evidence upon the General 
Iſſue, becauſe this is to claim Property in the 
Soil; but where the Defendant, or he under 
whom he claims, claim only a particular Bene- 
fit; as Common or Eaſement, as a Way, and 
not the Property in the Soil; he ought to plead 
it ſpecially, and not give it in Evidence upon | | 
the General Iſſue, 10 J. 3. Kent v. Wright, 1 
Ld. Raym. 732. See paſtea. | | 

If the Treſpaſs were in Truth done the 4th Treſpaſs ano- 
of May, and the Plaintiff alledgeth the fame cher Day. 
to be done the ;th of May, or the iſt of May, þ 
when no Treſpaſs was done; yet if upon E- 1 
vidence it falleth out, that the Treſpaſs was bi 
done before the Action brought, it ſufficeth. 17 
1 Inſt. 283. | 

And ſo in Indictments. 3 Inſt. 230. 

If there be two Batteries between Plaintiff r gere be 
and Defendant at divers Times, the Plaintiff two Treſpaſ- 
is bound to prove the Battery made the ſame ſes, and the 
Day in the Declaration, and ſhall not be ad- Defendant 
mitted to give another Day in Evidence, as Pg 4 
the Caſe may be: As in Battery the Defen- the Plaintiff 
dant pleaded ſon - Aſſault demeſue; and the replies, de in- 
Plaintiff replied de injuria ſua propria abſque Juria ſua pro- 
tali cauſa, and in Evidence the Defendant 7% Cc. he 
maintained, that the Plaintiff beat him the in Feldene 
Day mentioned in the Declaration, and in the a Treſpaſs 
ſame Place ; which the Plaintiff perceiving, he at another 
gave in Evidence that the Battery was made — he 
another Day and Place; to which the Defen- replied gal 
dant demurred, upon the Difference aforeſaid. at another 

Time, to wit, 
the ſame Day in his Count, the Defendant did the other Treſpaſs, &c. 
to which the Defendant may plead another Juſtification, but the Plaintiff 
cannot then plead a Treſpaſs at another Time, but mult conclude, Sans 
tiel cauſa, &c. wide apres. | 
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Of Evidence in Treſpaſs. Cb. 1. 
Brownlow, 1 Part, 233. 19 H. 6. 47. But up. 
on Not guilty it is otherwiſe, though there be 
never ſo many Batteries between. the Parties, 
Littleton, Sect. 485. 

In an Action of Aſſault and Battery, the 
Defendant pleads ſor Aſſault demeſne; the Plain- 
eiff replies de Injuria ſua propria; it on this 
Iffue the Defendant can prove any Afault 
committed by the Plaintiff on him, tho? it be 
at a different Day from what laid in the Decla- 
ration, the Verdict ought to be for Defendant, 
for the Day is not material; and on ſuch a 
Juſtification the Defendant has the Liberty to 
prove his Plea at any Time; and the Plaintiff 
might have made a new Aſſignment, and then 
he would have the Election to prove an Aﬀault 
made on him at any Time; = peradventure 
there may have been ſeveral Treſpaſſes at ſe- 
veral Times, to which the Defendant may have 


diſtinct Anſwers; and if ſuch Pleading and 


Evidence were not allowed, the Defendant 
could not know for which Treſpaſs the Action 


was brought, nor how to defend himſelf. 


2 Roll. Abr. 680. C. pl. 3. and 2 Roll. Abr. 687, 
K. pl. 3. 1 Brownl. 233. and the like held in 
Comberb. 50. 

Count of Treſpaſs done in one Acre, Evi- 
dence of Treſpafs done but in Half that Acre, 
good. 2 Cro. Winkworth's Caſe. Gilb. Law of 
Evid. 236. 


The Lady Hatton brought Treſpaſs for 


breaking her Cloſe, and taking away her Horſe, 


Sc. againſt the Defendants ; they plead Not 
guilty, as to the a Jag (Her) Horſe as to 
the reſt they ſay, that the Horſe of one of the 
Defendants was in the Cloſe, Sc. and they 
took him ous, doing as little Damage as they 


, 


Eh.15, Of Evidence in Treſpaſs. 
could, que eſt eadem, Sc. The Plaintiff replies, 
de injuria ſua propria, Sc. : 

The Evidence was, That the Plaintiff, as 
Lady of the Manor, took the Horſe as an 
Eſtray, and it was cryed and marked, Ec. that 
the Defendants refuſed to pay for the Meat, 
and took him away, before the Lear and a 
Day was out. 

1. Per Wadb. Wyndbam Juſtice of Aſſze: A 
Lord may detain an Eſtray for Meat, yet no 
Treſpaſs lies if the Owner takes him, but an 
Action of the Caſe lies for the Meat. 


2. If the Action had been brought againſt. 


the Servant only, he muſt juſtify, &c. But be- 
ing brought againſt Maſter and Servant, this 
joint Juſtification is good. 

Cambr. Summer Aſſixes 1667. Lady Hatton 
verſus Cotes & aP. 

In Treſpaſs, the Evidence for the Defen- 
dant was, That the Defendant had a Barn, 
and purchaſed a Way over the Plaintiff's Land 
to that Barn; after the Defendant bought other 
Lands lying contiguous to that Barn on the 
one Side, and to a Haven on the other Side, 
and carried Carriages by that Way to the Barn, 
and through it over his own new purchaſed 
Land to the Haven. Per Hale Chief Baron, 
If I purchaſe a general Way to ſuch a Place, 
I may go from thence on my own Ground 
whither I pleaſe, though I purchaſe the Ground 


after the Way purchaſed. Summer Affize Norf. 


1665, Heynſworth verſus Bird. 

Treſpaſs was brought againſt many, by a 
School. Miſtreſs, for taking away a Child (her 
Scholar) with a Scarf of the Miſtreſs's. Per 
Kelynge Chief Juſtice: In Treſpaſs for taking 
(Things) all are Principals that are 8 

an 
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' Of Evidence in Treſpaſi. Ch. 15. 


and conſenting; contr. in taking (Perſons); and 


this Action lies not by the Miſtreſs for the Child, 
but for the Scarf only. Lent Norf. A. 1663, 
Mary Cooper's Cale. © 

Treſpaſs lies for Leſſee in Ejectment on a 
fictitious Leaſe, to recover mean Profits during 
the Continuance of that Leaſe mentioned on 
Record : And the Recovery ſhall maintain it, 
Otherwiſe, if brought by the Leſſor, for he is 
no Party to the Action. 

But ſee S:derfin 239. If a Recovery be in 
Ejectment, and afterwards Treſpaſs is brought 
for the mean Profits before the Leaſe, nothing 
ſhall be given in Evidence but the Value of 
the Profits, and not the Title; for otherwiſe 
Trials would be infinite. 

Alſo if it be between the ſame Parties, 
the Record is an Eſtoppel; and ſo the Court 
held it ſhould be if it was againſt Under- 
Tenants. | : 

But Quære, If the Defendant be one that 
has a Title, if he cannot give this in Evi- 
dence ; for otherwiſe it would be a great Miſ- 
chief. | 

\ Treſpaſs lies not for pulling down a Pew in 
a Church, faſtned to a Pillar with a Chain. 
Contra, had it been fixed by Nails driven into 
the Pillar, Per Glyn Chief Juſtice. Trevor's 
Caſe, Gilb. L. of Evid. 238. 

Treſpaſs quare fregit liberam Warrenam ſua, 
and wok his Conies, In Evidence it appeared 
that the Plaintiff had Liberty of Chaſe in the 
Place; which, though ic includes Warren, 
yet a general Treſpaſs lies not, but an Action 
of the Caſe, Earl of ArundePs Caſe, Paſch. 
1698. B. R. 


Per 


1 the 
irten, 
Ction 
Daſch. 


Per 


Ch.15. Of Evidence in Treſpaſs. 


x 


Per Earl Serjeant, If Beaſts be impounded, 


and the Key loſt, the Officer by Replevin may 


break the Pound, and deliver the Cattle, per 
Stat. Marleberge, 52 H. 3. 21. 

Tenants in Common muſt join in Treſpaſs 
done againſt them, ſo Avowry. Lead and Lam- 


ſead's Cale, 7 Car. B. R. cited by Finch in Ar- 


gument z or Tenant in Common ſurviving ſhall 
have Treſpals. | 

If one Tenant in Common bring Treſpaſs 
without the other, the Defendant muſt plead 
this in Abatement, and cannot take Advantage 
of it on the General Iſſue; otherwiſe in Eject- 
ment, Gilb. L. of Evid, 237. 

But if one brings the Action againſt the 
other, he may take Advantage of this on the 
General Iſſue. Lid. 238. 

In Treſpaſs the Defendant ſets forth a con- 
ditional Feoffment for Payment of Money at 
ſuch a Day and Place, and that he paid it ac- 
cordingly ; Iſſue joined on the Payment at the 
Day and Place; Evidence of Payment before 
the Day, is not good. Contra, had the ſpe- 
cial Matter been pleaded with Acceptance. 
Moor 47. 

In Treſpaſs with Continuando, to recover 
mean Profits, an Entry and Poſſeſſion of the 
Land before the Treſpaſs muſt be proved, 
and alſo another Entry after the Treſpaſs. 

In Treſpaſs, the Defendant preſcribes to dig 
in the Common for Clay, to repair ancient 
Houſes holden of that Manor, and good. 
195 verſus Stafford, Norfolk Lent Afſſizes 
1667, 

la Treſpaſs they were at Iſſue on Not 
Guilty, at the Aſſizes Defendant left his for- 
mer Plea, and pleaded an Accord with Satiſ- 
faction; 


1 Leon. 302. 


832 


Of Evidence in Treſpaſs. Ch. 1. 
faction; the Judge would have had it replied 
to, and tried preſently, but the Council refuſed, 
whereupon the Jury was ſworn, and the Plain- 
tiff nonſuited. Bedford Lent Afizes 1667. 
Green verſus Reynolds. But this was contrary 
to the Opinion of Sir Orlando Bridgman at the 


"ſame Afſſizes, and contrary to 10 H. 7. 21. and 


x Bul. 92. 

Treſpaſs lies by Recoverer in an erroneous 
Judgment in Ejectment for a mean Treſpaſs, 
becauſe the Plaintiff in a Writ of Error recovers 
all mean Profits, and the Law by Fiction of Re- 
lation will not make a Wrong-doer diſpuniſhable, 
13 Rep. Co. 22. but contra, where Act of Par- 
liament reſtores, c. 

Treſpaſs for Aſſault and wounding in Suff 
Defendant as to Vi & armis non Cul. as to 12 
other, Juſtification of molliter manus, &c. i 
Norf. and ſeveral Trials, per Hale Chief 2 
Suff. A. Summer 1668. The Vi & armis 
cannot be tried 'till the other be tried. Con- 
tra, If the firſt Iſſue of Non Cul. was as to 
the Wounding; and by him Evidence of Li- 
very of Seiſin generally, ſhall be intended for 
Life only. 

Defendant proved Plaintiff threatned him, 
by ſaying, Were it not Aſſize time, he would 
tell him more of his Mind,” which he faid, 
bending his Fiſt, and with his Hand on his 
Sword. Per Cur. This is no Aſſault, as it would 
be without that Declaration: But it was farther 
ſworn, the Plaintiff with his Elbow punched 
the Defendant ; which, if done in earneſt Diſ- 
courſe, and not with Intent of Violence, is no 
Aſſault, nor then is it a Juſtification of Battery 
after a Retreat. Keb. 2 Patt 545. 

2 


Th 


is no 
itter 


The 


Ch. 15. Of Evidence in Trefpaſs. 

The Hogs of B. were put into the Yard of 
A. and broke into the Land of C. and did 
Treſpaſs : Actiob lies againſt H. though the 
Servant of B. did look to them and ſerve 
them, by which the Owner had the ſpecial 
Poſſeflioh of them. So if agiſted Cattle do 
treſpaſs, the Agiſtor ſhall anſwer. Dairy ver- 
= einn Clayton 33. per Barkley, 11 Car. 

ore. 

A. by Indenture of Uſes raiſed an Eſtate to 
B. in Fee, who regrants Turbaty to A. by 
another Deed, and after A. levies a Fine to 
confirm the Eſtate and Uſes aboveſaid declared; 
this doth not touch the Turbary. Per Vernon 
11 Car. York, Clayton 42. 

Any one employed by an Offiger, is an 
Officer within 7 Fac. 5. to plead General Iſſue, 
and give the ſpecial Matter in Evidence. 
Clayton 54. 

Preſcription to tether Equos & Bowes upon 
ſuch a Balk, Mares and Cows goed Evidence 
within that Preſcription. Per Berkley, Clayton 


54. 

In Treſpaſs Defendant juſtified, by Reaſon 
that he, and all thoſe whoſe Estate he had 
in ſuch an Houſe from Time out of Memory 
had Common for ſo many Beaſts; and Iſſue 
being joined on the Preſcription, it appeared, 
that this Common belonged to the Houſe, by 


Reaſon of Vicinage; and held that the Defen- 


dant had not proved his Iſſue; becauſe that 
Common, by Reaſon of Vicinage, does not only 
begin by the bare Preſcription, but there is 
alſo with the Preſcription this Conſideration, 
that the other Party ſhall have Common in like 
Manner in his Land, 13 H. 7. 13. 6. 


Vor. II, O Treſpaſs 
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Of Evidence in Treſpaſs. Ch. 15. 


Treſpaſs de Clauſo fraffo. The Defendant 
preſcribes to have Common, and Iſſue was join- 
ed thereon ; the Jury found that the Defendant 
had Common by Preſcription, prout, paying for 
it every Year one Penny to the Plaintiff ; held 


that the Defendant failed in his Preſcription ; 


for a Preſcription 1s intire, and Payment of 
the Penny is Parcel of it. Croke Eliz. 546, 563. 
Noy 59. 3 

Treſpaſs for taking away Timber; Defendant 
pleads a Cuſtom in the Manor, to have the ſame 
as Eſtovers to be burnt in Terris & Tenementis ; 
and Iſſue being taken on the Cuſtom, Defen- 
dant only proved the Cuſtom as to the Meſſu- 
age; and held this did not maintain his Iſſue. 
Godb. 234. Biſhop of Chicheſter verſus S!rod- 
wich. 

Per Hale, A Corporation may: bargain and 
ſell, though it has been thought an Uſe upon 
Uſe, they being ſeiſed to the Uſe of their 
Houſe : But I think it rather a Truſt than an 
Uſe. 

If a Juſtice of Peace ſend his Warrant to 
J. S. (who is no Officer) to bring one before 
him, if F. S. be no Officer, he is not bound to 
execute it, yet if he does execute it, it is 
good, and he may execute it in any Part of 
the County. And ſo a Conſtable of one Town 
may execute a Warrant in any other Town 
in the ſame County, and any ſuch Warrant 
is as large as the Juſtice's Commiſſion is. Per 
Hale, Norf. Summer Afſizes 1668, IWWrongrie's 
Caſe. 

In Treſpaſs againſt one for gleaning on his 
Ground; per Hale, Norf. Summer Aſſizes 1668. 
The Law gives Licence to the Poor to glean, 
Sc. by the general Cuſtom of — 

| the 


Ch. 15. Of Evidence in Treſpaſs. 535 
the Licence muſt be pleaded ſpecially, and can- 

not be given in Evidence on un Cul, Gilb. L. 

of Evid. 253. | 

In Treſpaſs quare Clauſum & Domum fregit 
& alia enormia ei intulit ; after Verdict for 
the Plaintiff, and 60 l. Damages, *twas moved for 
a new Trial by reaſon of exceſſive Damages; 
and upon Affidavit that the Jury intended 
great Part of the Damages for the Injury the 
Defendant did to the Plaintiff's Daughter, 
under Colour of marrying her, &c. which 
came in under the & alia enormia, the Plain- 
tiff had Judgment; and a Difference was ta- 
ken, that Damages ex /urp! cauſa may be gi- 
ven in Evidence under this general Clauſe, & 
alia enormia, but from nothing elſe, Siderfin 
225, Sippora verſus Baſſet. 

Joint-renancy in Treſpaſs cannot be given in 
Evidence; but muſt be pleaded in Abatement, 

Tones verſus Randall, Hill. 1652. C. B. 

In Treſpaſs for taking Goods after Judgment 2 Cro. 35 1. 

by Confeſſion, Non ſum informatus, or Nil dicit, 

Property need not be proved to a Writ of In- 

quiry; for it would oppoſe the firſt Judgment, 

quod querens recuperet, and the Judges might 2 Cro. 220. 
have aſſeſſed Damages if they would, Zelv. 191. 

yet quere, if the Defendant may not diſprove 

Property in Mitigation of Damages; for the 

Jury may find no Damages. 

In Treſpaſs quare clauſum fregit, with Abut- what ought 
tals, all the Abuttals and Deſcriptions muſt be to be proved 
proved. But if the Abuttal be laid North, Sc. in Evidence. 
and it incline Norch, though not directly, it is yn 8 
lufficient, & fic de ceteris. pl. 2. hab 

If the Defendant plead ſon Aſſault demeſne Son Aſſault 
in Battery, and the Plaintiff reply de injuria 4emeſne in 
fua propria abſque tali cauſa, and fo Iffue is Battery 

O 2 joined; 


536 


Evidence in Treſpaſs. Ch. 1g. 
joined; if there was a Battery at another 
than what the Plaintiff and Defendant have 
aſſigned, by the Plaintiff, upon the Defendant, 
the Verdict ought to be far the Defendant; for 
if the Defendant prove an Aſſault made upon 


him by the Plajauft, this ought to be found for 


Servant. 


Parcel, 


him, although it was at another Day than what 
he hath alledged, for the Day is not material: 
For upon ſuch ſpecial Juſtification the Defen- 
dant hath Liberty to prove his Plea at any Time, 
and the Plaintiff might have made a new Al- 
ſignment at another Time; for peradventure 
there might be ſeveral Treſpaſſes at feveral 
Times, to which the Defendant may have &- 
veral Pleas; and therefore it ſuch Manner of 


Pleading ſhould not be allawed, and ſuch Evi- 


dence, the Defendant could not tell how ta help 
himfelf, nor could know for what Trefpaks the 
Action is brought. Vide devant bie & apres. 
Rolle, Trial, 680. pl. 3. : 

If my Servant without my Conſent. put my 
Cattle in the Land of another, I may plead 
Not guilty, and give this Matter in Evidence; 
for by putting the Cattle in, the Servant has 
gained a Property. Lid. 682. pl. 4. 

In Treſpaſs for taking a Stack of Corn, the 
Evidence may be of Parr, and the Verdict as 


to four Combs or Buſbels, Guilty; and as to 


Mic. 22Car. 1. 
Continuando. 


Treſpaſs. 


the reſt, Not guilty. Iid. 684. pl. 6. 

For making a Treſpaſs Continuando, there 
ought to be a Re-entry of the Plaintiff, and for 
the not proving thereof, the Plaintiff ſhall have 
Damages only. for the firſt Entry. Infra 547. 

In Treſpaſs quare Clauſum fregit, the De- 
fendant ſays, that locus in quo, Ec. is ſix A- 
eres in D. which is his Freehold : The Plaintiff 
replies, that it is his Freehold, and not the De- 

4 fendant's 


Ch:r5. Of Evidence in Treſþ4ſs. - 
fendant's 3 the Defendant cannot give in Evi- 

dence other fix Actes in D. which are his 

Freehold, becauſe the Plea ſhall be intended 

to refer to the ſix Acres of the Plaintiff's. 

Dyer 23. 

The Defendant cannot give a Licence, or 
defect of Incloſures, in Evidence. Gilb, Law of 
Evid. 252, 3. 

Upon the General Iſſue, any Thing may be gi- Regulas 
ven in Evidence, which proves the Plaintiff had 
no Cauſe of Attion. 

Treſpaſs by. the Warden of the Fleet; upon Treſpaſs. 
Not guilty, you may give in Evidence, that he 
is not Warden. 4 E. 4. 7. | 

So in Treſpaſs of a Houſe, that he had no 
Houſe there, or the Freehold of another, and 
not of the Plaintiff, is good Evidence upon Not 
guilty: But in Treſpaſs of Goods, *cis no good 
Plea to ſay, the Property was in another, al- 
though it is in a Replevin; and therefore it 
ſeems to be no good Evidenee in Trefpaſs, 
becauſe Poſſeſſion maintains the Action againſt 
alt but the Owner; but that the Property was 
in a Stranger, and he gave them to the Defen- 
dan'y is good. But in Trover, that they were 
not the Goods of the Plaintiff, is good Evi- 
denee. 5 H. 7. 3. 

Ceſſavit, and Count of divers Lands held C/aw# 
by intire Service, upon Non tenuit modo & 
forma, held by ſeveral Services is not good 
Evidence, for he had no ſuch Cauſe of Action. 

10 H. 7. 24. 

Upon the General Iſſue, for the Defendant by Regia. 
Evidence to convey to himſelf the ſame Intereji 
and Title, is good Evidente. | 
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As in Treſpaſs of Goſhawks, Not guilty, and 

Evidence, that he had a Leaſe of that Wood 

for Years where they were taken, is good, for 
it is his Title. | 

Account of Receipt by the Hands of J. 8, 

the Defendant pleads Ne unques ſon Receiver, 


and Evidence that J. S. gave this to him, is 


good, 2 H. 4. 13. So in Treſpaſs, a Leaſe for 
Years, Tenancy at . Sufferance, (but not at 
Will) that they were a Stranger's Goods, who 
gave them to the Defendant, is good Evidence 
upon Not guilty. 22 Af. 73. becauſe by theſe 
Matters he makes himſelf a Title; et fic & 
cæteris. ; 

Upon the General Iſſue, if by the Evidence the 
Defendant acknowledge that he did the Wrong, 
and juſtify this, and gives Malter that goes to 
diſcharge him of the Att by Fuſtiſication, this 
Evidence is not good, but- be ought to have 


pleaded it. 


This Rule is demonſtrated by thoſe Caſes, 
where, upon Not guilty in Treſpaſs, the De- 
fendant would fay the Property was in a Stran- 
ger, and that by his Commandment, or as his 


Servant, he took the Goods. Not guilty, and 
that he did the Battery ſe defendendo, Not 


guilty in Maintenance, and lawful Maintenance. 


Inſufficiency of Mounds. [The Freehold of a 
Stranger, and his Licence, A former Reco- 
very in another Action. So for Common, 
Rent-ſervice, Rent-charge, Licence, Sc. can- 
not be given in Evidence upon the General Iſ- 
ſue ; for theſe Matters in Evidence are Juſtifi- 
cations, which go in Diſcharge of the Party, 
not by Title, but by Juſtification, | 


80 
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So where an Impriſonment or Entry is gi- 
yen by Authority of Law, or by Authority from 
any Party, as for an Impriſonment by the Sta- 
tute, againſt Treſpaſſers in Parks, putting a Man 
off his Ground, thruſting a Man out of Church 
that troubles the Congregation in Service, part- 
ing an Affray, and keeping the Quarrellers a- 
part, in Defence, of himſelf or his. Entry in 
Perambulation. Entry to amend his Gutter 
leading to his Houſe, as of ancient Time had 
been uſed. That it was a common Inn, That 
he put in his Cattle by the Plaintiffs Agree- 
ment. That he entred and took the Emble- 
ments after the Death of the Tenant for Life. 
That the Plaintiff owed him Money, and by 
his Invitation he went into his Houſe to receive 
it, That he took the Goods as a Heriot, 
Waif, Eſtray, or Wreck. Or the Plaintiff took 
away the Defendant's Cattle, and he entred 
into the Cloſe where they were, and took them 
again. That he took the Cattle Damage-fea- 
ſant in his Ground, or for an Amercement in 
a Leet, Oc. That the Goods were the Goods 
of J. $. who delivered them to the Plaintiff to 
keep, and F. S. commanded the Defendant to 
take them; or excuſe it, that the Plaintiff de- 
livered them to him, That he took them by 
a Writ, That as Schoolmaſter he gave mode- 
ate Correction. .Theſe are Excuſes and Juſti- 
feations without Title, and therefore muſk be 
pleaded, and cannot be given in Evidence upon 
Not puilty, 

So in an Action de malefadtoribus in parcis, 
he cannot plead Not guilty, and give a Licence 
in Evidence. So in an Appeal, if he plead Not 
guilty, and ſhews that he was Sheriff, and ex- 
ecuted his Office, or that he was Foreſter, 


O 4 | and 
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and killed him becauſe he- fled, and would not 
ſobmit. Vide 12 H. 8. ff 1. the beſt Caſe of 

this Matter. 

Preſpals quare Domum & Clauſum fregit & 
bona ajyortavit. The Defendant did the Treſ. 
paſs by. Virtue of a Commiſſion of Bankruptey; 

| held: that the Defendant muſt juſtify, and can- 
not plead Not guilty, and! give the ſpecial Mat- 
ter in Evidence; but if the Treſpaſs had been 
only for taking the Goods, hie might. Lirilium 
Rep. 350. f . 

Freſpaſs for entring his Cloſe and taking a. 
way Corn. Defendant pleads that he was. Ser- 
vant. to, the Parſon, and that the Corn was 
Tithes ſevered. Plaintiff demurred ſpecially, as 
amounting, to the general Iſſue; but the Plea 
was held good; for as to the breaking the Cloſe, 
ſuch Matter cannot be- given in Evidence; but 
if che Treſpaſs had been only for taking the 
Corn, it had been only the General Iſſue, and 
the Demurrer had been good. 2. Keb. 44. 

Treſpaſs. In Treſpaſs for Goods taken, the Defen- 
daant, upon Not guilty, in Mitigation of Da- 
mages, may give in Evidence, That the Plain- 
tiff had is Goods again, 11 II. 4. 24. 19 H 
6. 34. | 
Falſe Impri- Upon Not guilty, the. Defendant gave in 
ſonment. Evidence, That by the Plaintiff's Agreement 
he carried him from D. to S. and held good, 
becauſe, what is done by the Plaintiff's Agree- 
ment, is no Impriſonment. 14 HH. 6. 2. 

In an Action for falſe Impriſonment, the De- 
fendant may give in Evidence, that he took the 
Plaintiff by Virtue of a Warrant from a Juſtice 
of Peace, by the 7 Fi 1. Gilb, Lat of Evid, 

See poſtea. p. | 


Tenant 
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It Tenant for Life leaſeth for Years, who is Emblements. 
of ouſted, and the Tenant for Life is diſſeiſed: Knivet's 
The Diſſeiſor leaſeth for Years, his Leſſee ſows * Lib. 
? the Land; the Tenant for Life dies; he in Re- * 
{- mainder in Fee brings Treſpaſs againſt the 
'; Defendants claiming the Corn ſown by the Leſſee 
1 of the Diſſeiſor. Adjudged, That the Defendants 
t- had not the meer Right; but in reſpect of 
N their Poſſeſſion, they ſhould bar the Plaintiff, | 
n who had no Right; and that the meer Right l 
was in the Leſſee of the Tenant for Life, and 1 
z that he might bring Treſpaſs againſt the Leſſee i 
. of the Diſſciſor, and recover all the mean Pro- | 
as fits. But as to the Entry into the Land to | 
as take the Emblements, this was good Matter of ll 
ba Joſtification.z but in regard it was not pleaded, Y 
e, u could not be given in Evidence upon Not 1 
ut guilty; and therefore the Plainziff had Judg- N 
1e ment for the Entry, and was barred for the | 
q Reſidue. Note, Lat the Leſſee of Tenant [| 
for Life had Right to the Land, and by Conſe- 1 
N- quence to the Emblements, as Things annexed * 
a to the Land, and the Death of the Tenant for i 
n Life determines. his Intereſt to the Land, but 4 
1. his Right to the Emblements remains. * 
Treſpaſs concerning the Rectory of Norton- Note Leon. | 
in Pinckney, which belongs to Oriel College in Ox- 33 ks 1 
ne ford: The Iſſue was, if there was a Vicarage admit aThiog N 
d; endowed there, or only a ſtipendiary Curate. per nient dedire, 3 
G- the Jury is 1 
not bound by it; but where upon the pleading a ſpecial Matter is con- 9 
0 leſſed, the Jury ſhall be bound by it. ; | 
« 1. All agreed, That if a Vicarage be erected | 
7 and eſtabliſhed; if there was no Endowment de 1 
facto of the Vicarage, the Vicar could not claim 
any Thing. 


nt | 2, There 
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Impropria- | 
tion, 


Hors de fon 
Fee. 


Treſpaſs. 
Freehold. 
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2. There was ſhewed an Impropriation, by 
the Licence of the Pope, made in the Time of 
E. 2. Dodderidge ſaid, That was not good. 
Jones è contra. And it will be perilous to ſuch 
ancient Impropriations, if now the Conſent of 
the King muſt be ſhewed ; and at that Time 


it was held good by the Aﬀent of the Pope 


without the King. Dodderidge denied that 
the Pope without the King ar that Time could 
make an Impropriation with the Ordinary and 
Patron. But Crew agreed with Jones. And 
in Things of ſuch Antiquity omnia prefumun- 
tur ſolempniter eſſe alla, and ſaid, that ſo it was 
ruled in a Cafe before: And Jones ſaid, it was 
nothing to the Vicar, for the Vicarage may 
be endowed without the Conſent of the King, 


and it is not Mortmain. Palmer's Reports 427, 


Eraſmus Cope's Caſe againſt Bedford. 

Treſpaſs; the Detendant pleads, that the 
Place where was his Freehold ; and upon that 
Iſſue was joined. The Jury found that the 
Defendant married a Woman who was ſciſed 
in Fee of the Place where, and that thereby 
Baron and Feme in the Right of the Wife 
were ſeiſed. Held by three Judges that De- 
fendant had not proved his Plea, 2 Ander- 
ſon 48. 

Where hors de ſon Fee is pleaded, a Releaſe 
- the Seigniory is good Evidence. 8 E. 2. 
262. | | 

In Treſpaſs againſt two for entring into the 
Plaintiff's Land, if one pleads his Freehold, 
and the other, that he entred by the Com- 
mandment of him that pleads it is, his Freehold, 
here is to be but one Iſſue joined, viz. by him 
that claims the Intereſt, for upon that Iſſue all 

depends : 
3 
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depends: If it be found againſt him, his Ser- 
vant has no Colour. 

Defendant may give in Evidence, that the 
Right of the Freehold was in 4. and that he 
entred by his Command. Gil. L. of Evid. 
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258. 
* Aſſault and Battery, if the Plaintiff prove ö 
only the Aſſault, he ſhall recover, for an Action Battery, 
of Treſpaſs lies for an Aſſault. Of an Aſſault 
and Battery, Aſſault and Menace, Sc. See Roll. Aſſault. 
Tit. Treſpaſs, 545. F. N. B. 91. a. &c. 
To lay Hands gently upon the Shoulders of 
a Man, and ſay, that is he againſt whom the 
Juſtice's Warrant is: Or to ſerve him with a 
Subpena, proves no Battery. 
Theſe Things following are good Juſtifica- 
tions, but cannot be given in Evidence upon Lunacy will 
the General Iſſue. not excuſe in 
Correction by the Parties, Maſter, or School- — ; 1 
miſtreſs; Apprehenſion of a common Cheater ,F Falouy. 1 
at Dice, Molliter manus impoſuit, upon one Note; a Man 1 
ſetting a Dog upon him. Beating one by the may juſtify 6 
Huſband in Defence of his Wife, by the 57 Ault nd [If 
Maſter in Defence of his Servant; or by the i | 
Servant in Defence of his Maſter, Holding a or maiming of 
Man that cometh to ſtop the River to his Mill, Life or Mem- | 
or to throw down his Booth. Inevitably diſ- ber, or May- 9 
charging his Muſket in the Plaintiff's Face at fende ur Ne- A 
a Muſter. Beating one in Defence of his Pol- poſſeſſion of 1 
ſeſſion of his Goods, Houſe, Lands, Goods dif- his Lands . 
trained, Sc. by a Foreſter, of one who reſiſt- or Goods. 1 
ed in the Foreſt, That he impriſoned another * Ink. 316. 
to prevent Miſchief, As the holding of another 
with whom he was fighting, (not wrangling 


with Words) until the Fury be over. 


An 
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Tenant in An erroneous Proceſs to an Officer out of 3 
Common can- Court having Juriſdiction, in Aid of the Bai. 
not juſtify to ffs, That the Executor entred the Plaintit?% 


enter into bis Ground to take the Teſtator's Timber there, 


Companion's 


Ground to That he had a Fiſcary, and put Stakes in the 
take the Soil. Taking his Goods ſtolen, in the Plain. 
Horſe they tiff's Houſe, upon freſh Purſuit, Entring his 
have in Com Soil to throw down a Nufance. Or to take 
mon, altho tg - ry fo . 
he may take My Cattle, which the Plaintiff put in his 
him elſe- Ground. To throw down the Plaintiff's Houſe 
where. on Fire, next mine. Breaking his Windows or 
Honſe to get out, whete he impriſoned me. 
To take a Handful of Grain ow of his Heap, 
who rook one out of mine, and threw it into 
his. To carry away his Grain or Money 
which he threw into my Heap, To chaſe his 
Cattle with a Dog our of my Ground, Da. 
mage-feaſant, To throw that into the Plain- 
tiſt's Ground which he threw into mine. Phat 
my Cattle took a IMouthfal, Sc. of his Grafs 
paſſing in the Way F had over his Ground, 
againtt my Will. Throwing, Goods into the 
Thames ont of a Barge, to ſave the Lives of 
the Paſſengers. To fetch out of the Plaintiff's 
Ground the Trees he granted me. To d. 
his Ground to mend my Pipe there. That 
hunted Cattle out of my Ground with a Dog. 
which againſt my Will run into his Ground, I 
rating and recalling him. A Preſeription to cut 
Graſs in the Plaintiff's Ground lying nigh the 
Church, to eſtrow the Church, being but an 
Eaſement. 
Defendant may juſtify, by reaſon of a Pre- 
ſeription, but cannot give it in Evidence. 
Gilb, Law of Evid. 257. 


Diſtreſs 


els 
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Diſtreſs. by a Stranger as Bailiff, and the AL 

ſent of the Party. By the Command of the 
Chief Juſtice, Order of Chancery, &c; - Noll. 
Tit. Treſpaſs, 559. That che Plaintiff ought to 
impale againſt a Foreſt; and for Default of 
Pales, the Beaſts went in, and the Foreſter 
ferched them out. 

Theſe are Juſt ifications and Excuſes that muſt 
be pleaded, and cannot be given in Evidence 
upon Not guilty, unleſs it be in Mitigation of 
Damages. | 

Treſpaſs hes for Goods ſtolen although the Treſpaſs. 
Thief be convicted of Felony. Latch 144. 
Markhan?s Caſe. And fo I knew my Lord Hale 
held, although in Noll. Tit. Treſpaſs, 557, it is 
laid, if it appears on the Evidence that it was 
Felony, Trefpaſs lies nor, Which I think is Felony. 
nct Law, 

A Man who ſows the Lands to Halves with Sows to 
the Owner, or three agree to ſow the Land, Halves. 
where two of them have no Intereſt, if a 
Stranger take the Corn, they cannot join in 
Treſpaſs, having no Intereſt but an Agree- 
ment; bur the Owner only muft bring the 
Treſpaſs. Cro. 3 Part 143. Goldsb. 77. 

Upon reverſing an Outlawry, the Party is Outlawry 
reſtored, and may have Treſpaſs; but upon reverſed. 
Reverſal of a Judgment the Party ſhall only 
be reſtored to the Money for which the Sheriff 
told his Term, upon a Fieri fac'. Cro. 3 Part 
270. 

Upon Not guilty in Treſpaſs quare Clauſum Tenancy in 
fregit, at the Trial the Defendant ſhall not ſay, Common, 


| n Where Te- 
that the Plaintiff is Tenant in Common, he „ 


; mon ſhall join 
in an Action, and where not, and what Actions the one ſhall have againſt 
the other, See 1 Inſt, 197, 200, &c. Godb, 172. 


ſhould 


546 


Woods. 


Of Evidence in Treſpaſi. Ch. 15. 


ſhould have pleaded this, and hath now loft 
his Advantage; and if the Jury find it, their 
finding is not material. Cro. 3 Part 554. 
Treſpaſs by Roſs for breaking his Cloſe, 
and beating his Servants z on Not guilty the 
Jury found, That Sir T. Bromley was ſeiſed in 
Fee of the Place where, and leaſed the ſame to 
the Plaintiff and one A. which A. aſſigned 
his Moiety to C, by whoſe Command the De- 
fendant entred. Held by the Court, that this 
Tenancy in Common betwixt the Plaintiff and 
A. under whom the Defendant juſtified, might 


be given in Evidence on this Iſſue, 3 Len, 


82. 
In Treſpaſs quare clauſum fregit, it is 2 
Plea in Abatement to ſay, that the Plaintiff is 
Tenant in Common with another, but cannot 


be given in Evidence on Not guilty, as it may | 


where one Tenant in Common brings Trelpals 
againſt the other. 1 Vent. 214. 

Treſpaſs againſt A. and B. for taking Water 
out of Plaintiff's Well: A. pleads in Abatement, 
that B. and the Plaintiff were Tenants in Com- 
mon of the Well; and Plaintiff replied he was 
ſole ſeiſed. And Holt Ch. J. held it was no 
Plea in Abatement, for a Defendant to ſay he 


was Tenant in Common with the Plaintiff, be— 


cauſe he may give it in Evidence on Not guilty; 
but that this Defendant, who was a Stranger, 
might well plead the Tenancy in Common of 
the Plaintiff and other Defendant. 1 Salk. 4. 
Farreſl. 104. 

A Man ſells all his Woods ſtanding, grow- 
ing, Sc. upon the Premiſſes, to hold during 
the Life of the Vendor, rendring Rent ; the 
Vendee cuts down all the Trees: If he cuts 


Wood 
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Wood afterwards growing in the ſame Place, 

the Vendor may have Treſpaſs. Leon. 3 Part 7. 

Treſpaſs lies for a Copyholder againſt the Copyholder. 
Lord for cutting down Trees, that he the 

Tenant ought to have for Repairs. Godbolt 

173. 

i the Recoveror brings Treſpaſs, though 

the Judgment be reverſed by Writ of Error, 


he may give this Matter in Evidence, and 

maintain his Declaration. G11. Law of Evid. 

2 

55 Seizure of an Eſtray, the Lord hath but Eſtray. 

the Cuſtody and not the Property ; and there- 

fore if he works the Horle, bn hen lies. Zel- 

verton 96, 97. 

Treſpaſs with a Continuando cannot be for Continuandb. 
taking a Horſe, nor ten Trees, Sc. nor with- Roll. Trial, 
out a Re. entry by the Diſſeiſed, unleſs his Re- TD wy 
entry be taken away by the Act of God, or the ?? 
eſtate be determined ſo as he cannot enter; as 
if Tenant pur auter vie be diſſeiſed, and Ceſtut 
que vie die, for there his Entry is taken away 
by the Act of God; otherwiſe if it be taken 
by his own Act, as if he releaſe to the Diſ- 
ſeiſor, Sc. 19 H. 6. 28. 

Upon Non cul. no Park by Preſcription or Parcs fracte. 
Grant is good Evidence. 18 H. 6. 22. 

General Treſpaſs for breaking his Park, and park. 
taking his Deer, Sc. doth not lie at Common 

Law, but a Writ is given by the Statute Je. 

I, cap. 20, So if A. have a free Warren in Warren. 
the Soil of B. A. ſhall not have Treſpaſs, but 

Caſe, for entring the Warren and ſtopping the 

Holes, Sc. Roll. Trial, 550. L. 

A Commoner cannot have Treſpaſs for che Commune 
uffs, falſe Impriſonment lies againſt them, not ſonment. 
againſt 


50. ſup. 5 36. 


Graſs. After a Superſedeas ſhewed to the Bai- Falſe Impri- 
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Roll. Trial, 
552. : 


Poſſeſſion. 


Relation. 


Treſpaſs. 


. Of Evidence in Treſpaſs, Ch. ß. 


againſt the Sheriff; ſo againſt the Bailiff of a 
Franchiſe, if he takes other Men's Goods in 


Execution upon the Sheriff's Warrant; not a-. 


gainſt the Sheriff, nor againſt the Party, unless 
he procure the Plaintiff to take the Wrong. Set 


ante p. | 


He that hath the Freehold in Law, unless 


he hath actual Poſſeſſion, cannot have Treſpaks, 


therefore the Heir cannot have Treſpaſs apainlt 
the Abator, nor againſt the Tenant at Sufferance 
before he hath entred, and only from that Time: 
But an Executor or Adminiſtrator ſhall, by Re- 
lation, have Treſpaſs from the Death of the In- 
teſtate, Sc. But a Diſſeiſee after Entry, ſhall 
have an Action for all mean Treſpaſſes from the 
Diſſeiſin, even againſt Strangers, for he is re- 
ſtored to the Poſſeſſion ab initio. Roll. Trial, 
553. S. 554. 7. 5 IE 

Treſpaſs cannot be maintained againſt him 
who comes by the Goods lawfully, as by the 
Plaintiff's Delivery, or under that, or by Act 
in Law, Cc. but Detinue. But Treſpaſs lies 


againſt Tenant at Will, or him that I lend my 


Goods to, who deſtroys them; for thereby the 


Privity is determined. It hes againſt a Miller 


for taking Tol] where none is due; for taking 
my Servant out of my Service; for reſcuing one 
taken at my Suit out of the Bailiff's Hands, 
for the Bailiff is my Servant. For beating wy 
Wife or Servant, per quod, Sc. Not agaiaſt 
him that J. S. ſells my Horſe to, or has my 
Goods from the Sheriff, although the Sheriff 
took them wrongfully. Roll. Trial, 555, 55b. 
It lies for hunting a Fox, Sc. in my Ground. 
Againſt Churchwardens, who act by the Juſti- 
ces of the Peace's Warrant, if the Warrant be 


For 


hot good, 
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For digging ſo near my Ground that it fell 
into the Defendant's Pit: But not that my Houſe 
fell into the Pit, for ic was my Fault to build 
ſo near another Man's Ground: For entring my 
Ground, to take out his Falcon, which few 
thicher after Game, For killing my Tumbler 
in his Warren. 

The Defendant may prevail on Not guilty 
in Treſpaſs, by making Title to the Land. 
Gilb. Law of Evid. 242. 

Qu. By making Title to the Profits. 154. 
242, 3. 

"Although I ſell the Goods, it lies for a Treſ. Time. 
paſs done before. Tender of ſufficient A- 
mends before the Action brought, is a good 
Bar for a negligent Treſpals, not for a volun- Bar. 
tary one. 1 

If a Man enter into a Place by Authority Ab initio, 
of Law, and abuſe this Authority, he is a Roll. Trial, i 
Treſpaſſer ab initio, for his firſt Entry ſhall be 561. G. I 
intended for this Purpoſe. As if the Leſſor 
enter to view Waſte, and ſtay all Night. If 
the King's Purveyor ſells my Goods, If the 
Searcher abuſes my Stuff. If a Man will ſtay 
in a Tavern all Night. If he detains a Di- 
ſtreſs after Amends tendred before impounding. 

If a Bailiff refuſe Bail, Treſpaſs doth not lie 
againſt him ab initio, but Caſe ; for the Sheriff 
or Under-Sheriff, not he, ought to take Bail; 
not againſt the Party nor Bailiff, or Perſon in 
Aid, if the Sheriff doth not return his Writ of 
Latitat, or makes a falſe Return; but it doth 
againſt the Sheriff; So of an Officer of an in- 
terior Court. 

If the Lord work an Eſtray, Diſtreſs, Sc. 
or Executors find a Bond and cancel it, think- 
ing it was diſcharged, and it was not; they are 

V OL, II. F Treſpaſſers 
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550 Of Evidence in Treſpaſs. Ch. 1ß. 
Treſpaſſers ab initio, although they came lay. 
fully to the Poſſeſſion at firſt, Roll. Tit. Tre." 
paſs, 563, 

Lunatick, The Lunatick (and not the Perſon to whom 
he is committed) mult bring the Action in his 
Name for a Treſpaſs done in the Land. Brown|, 
1 Part 196. 
In Treſpaſs In Treſpaſs guare Clauſum fregit, Not guilty 
on Not guilty was pleaded; and on Trial the Defendant 
pac rag gave Evidence, that it was in a Highway, 
Evidence that Et per Cur”, It is a ſpecial Juſtification, and 
the Place was ought not to be allowed to be given in Eyi- 
a Highway. dence on the General Iſſue. Holt ſaid, in Cale 
for diſturbing the Plaintiff of his Common: 
Upon Not guilty pleaded, he had known the 
Defendant permitted to give in Evidence, That 
he had a Right to Common there, but he ne- 
ver thought it right, and had never allowed it, 
Watſon verſus Sparks, Salk. 287. antea. 

In Treſpaſs for digging a Hole in the Way, 
whereby his Horſe fell in, Sc. the Plaintiff 
muſt prove the Way, and that the Defendant 
dug the Hole. Gilb. L. of Evid. 241. 

If a Man be proved dead, when it is declared 
he aſſumed, Proof of a Promiſe at another Day, 
is good; but in Treſpaſs, Proof of his Death 
on the Day diſcharges the Action. Gilb. L. A 
Evid. 241, 242, 

Note; That if upon Evidevce it falls out, 
the Treſpaſs was done before the Action 
brought, it ſuffices. Gilb. L. of Evid. 241. 


Ch. 1 ö. | 551 


Of Evidence in Aſault. 


In Treſpaſs of Aſſault, Battery, and Wound- 
ing, the Defendant pleaded the Plaintiff began 
firft, and the Stroke he received, whereby he 
loſt his Eye, was on his own Aſſault, and in 
Defence of che Defendant; and on Trial at 
Bar, now by Evidence it appeared, the Plain- 
tiff threatned the Defendant, and ſaid, Were 
it not Aſſize Time, he would tell him more 
of his Mind, which was ſaid, bending his Fiſt, 
and with his Hand on his Sword: Yet, Per 
Cur. This is no Aſſault, as it would be with- 
out that Declaration : But it was farther ſworn, | 
that the Plaintiff with his Elbow punched the | 
Defendant z which, if done in earneſt Diſcourſe, j! 

| 


and not with Intention of Violence, is no Aſ- 
ſault, nor then is it a Juſtification of Battery af- 


j 
ays ter a Retreat; as Phineas Andrew's Caſe : And f 
t the Jury, not believing the Defendant, found | 
ant for the Plaintiff, and gave 5300]. Damages. ls 
2 Vin. Abr. Ti. Evid. 85. pl. 1. cites 2 Keb. 34 ;. j 
red pl. 13. M. 21 Car, 2. B. R. Turbervile verſus | 
ay, Savape. 
15 In Action of Battery, which was laid in the 
. of Declaration to be 18th Day of February 1621. 
Defendant pleaded Son Aſſault demeſne, &c. and 
"i Iſſue upon that, and the Defendant proved 


an Aſſault by the Plaintiff, but at another Day, 
and ruled that this does not prove this Iſſue for 
the Defendant, becauſe the Juſtification ſhall 
refer to the Time laid in the Declaration, if 
the Defendant do not difference the Times in 
his Pleaz and in ſuch Caſe, when the Defen- 
dant intends to ſhew the Aſſault was at ano- 
tner Day and Place, he ſhall ſhew that ſuch a 

EA Day 


a 


$52 
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&:-- W in Aſault. Ch. 15. 


Day before that in the Declaration, as here, 8th 


February, the Plaintiff did aſſault him, and 
would have beaten him; and traverſe the Day 


in the Declaration. Vin. Mr. Tit. Evid. 80. 


pl. 2. cites Clayt. 110. pl. 187. March 24 
Car. Turner Serjeant, Judge of Aſſize, Hard. 
caſtle v. Lockwood. 

But ſee in the Caſe of an Officer who is not 
tied up to ſpecial Pleading; it ſeems he, upon 
Not guilty, may vary in his Evidence, to juſtify 
from the Time in the Declaration, &c. 2uod 
Nota; and the Prejudice may come to the 
Plaintiff's being unprovided perhaps in ſuch 
Cale to a Reply; whereas when the Matter 
pleaded is brought to a ſpecial Iſſue, he knows 


his Work, Sc. 24 Car. Hardcaſtle ver. Lock. 


Wood, Clay. 110. Vin. Abr. 86. p. 3. 


Concerning Belief 


It is 10 SatisfaBion for a Wiinſes to ſay, that 
he thinks or perſuades himſelf, and this for two 
Reaſons, by Coke; 1ſt, Becauſe the Judge is to 


give abſolute, Sentence, and ought to have more. 


Ground than Thinking. 2dly, That Judges, as 
Judges, are always to give Judgment ſecundum 
allegata et probata, ' notwithſtanding that pri- 
vate Perſons think otherwiſe. Vin. Abr. Title 
Evid. 86. cites Dy. 53. b. Marg. pl. 15. Micb. 
19 Jac, in the Star- Chamber. Adams verſus 


Canon. 


Ch. ob 
| 07 Evidence in Trover. 
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1n Trover two Things ought to be proved, Trover. 


the Property and the Converſion. 

Upon Not guilty in Trover and Converſion, 
a Demand and Denial of the Goods, is good 
Evidence of the Converſion (a); but when the 
Goods come to the Defendant by Trover, there 
muſt be an actual Demand and Denial. Plow. 
14. lib. 10. 57. Cro. 1 Part, ult. pub. 495. Hob. 
187. Moor 460. Abridg. Roll. 5. Gilb. L. of 
Evid. 260, 261. PEST 

In Trover for Corn to prove a Converſion, 
it was proved that Plaintiff demanded Satiſ- 
faction for the Corn; and held good Evi- 
dence, tho? the Corn itſelf was not demanded. 
Clayton 122, 

Upon Not guilty in Trover, the Defendant 
may give in Evidence, That the Goods were 
pawned to him for 10 J. that he diſtrained 
them for Rent or Damage-feaſant: That as 
Sheriff, he levied them upon Execution, or 
that he took them as Tithes ſevered. Cro. 
1 Part 137. 3 Part 435. Hob. 187. A De- 
mand and Denial of the Goods is Evidence of 
a Converſion. 

If Trover be for bare Money, a Requeſt 
and Denial is ſo ſtrong a Preſumption of Con- 
verſion, that nothing can be proved to the con- 
trary z but if ic be for Money in a Bag it is not 
conclaſive Evidence. Gb. L. of Evid. 262. 


(a) If an unjuſt taking of Goods be proved, this is good 
Proof of a Converſion, though there be no Proof of a 
Demand and Refuſal. Gi/b. L. of Evid. 266. 

In Trover, Defendant cannot give a Releaſe in Evi- 
dence, but he ought to have pleaded it. E. 10 V. z. 
B. R. Kingflon v. Read, at Guildhall, Comb. 473. 


9 In 


354 


theſe five Kine, and put them to paſture: with 


07 Evidence in Trover. Ch. r; 


In Trover an actual tortious taking of the 


Goods was proved; and held good Evidence 


without proving a Demand, for that is an 
actual Converſion; but contra: where the Goods 
are found, there a Demand muſt be proved 
1 Sid. 264. Brewen verſus Rae. 


Trover of five Kine; on Not guilty a Special 
Verdict was found, That B. was poſſeſſed of 


the Defendant, and agreed to pay one Shilling 
a Week for each, as long as they continued at 
Paſture; that afterwards B. ſold them to the 
Plaintiff, who demanded them of Defendan, 
who refuſed to deliver them, unleſs Plaintiff 
would pay for the Paſturage, which came to 
10 l. and held this Denial a Converſion; for 
he cannot detain the Cattle agamft him that 
brought them, till the 10 J. paid, but is drove 
to his Action againſt him that put them there; 
and is not like the Cafe of an Inn-keeper or 
Taylor, who may detam till paid. Cya. Car. 
271, 


In Trover it was held, per Hott, C. J. a 


Nis prius, That a Demand and Refuſal is an 
actual Converſion, and not only Evidence of a 
Converſion ; and tho? the Plaintiff on a ſubſe- 
quent. Tender refuſed ro take them, yet held, 
that the Action lay; nay, if on ſuch Tender 


the Plaintiff had taken the Goods, an Action 


would have lain on the former Converſion; 
and his having the Goods again, would only 
have gone in Mitigation of Damages. 6 Nad 
212. 

The Citizens of London gave in Evidence, on 
Not guilty in Trover, their Cuſtom to take 
Toll. V. Jones 240. 
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Cb.1 * Of Evidence in Trover. 


In Trover, on Not guilty the Defendant 

e in Evidence, That the Goods were taken 
and fold by Virtue of a Commiſſion of Sewers 
and held it might well be given in Evidence. 
Ahn 92. 

In Trover for an Horſe proved of 1 51. Va- 
lue, the Jury gave but 3 J. Damages, upon 
Miſtake, they thinking that the Plaintiff had 
his Horſe again. | 

Per Wa 5 Wyndham, If the Jury had not 
been gone, they ſhould have mended their 
Verdict; but a new Action of Trover lies for 
Damages for the Horſe, in which the Jury 
ſhall prove the 34. given was only for the 
Converſion, not the Value of the Horſe; and 
by him, Trover lies for Goods in the Plaintiffs 
Poſſeſſion, to recover Damages for the Conver- 
ſion only. Tyndal verſus Folliffe, Norf. Lent 
Aſſizes 1660. | 

The Abuſe of an Horſe lent is no Evidence 
in Trover; but if a Man lends his Horſe to 
go to York, and he goes to Carliſie, this Evi- 
N 75 will maintain Trover. Gzb. L. of Evid. 
205. 

In Trover by Adminiſtrator, where the 
Converſion was in the Time of the Inteſtate, 
the Plaintiff muſt ſnew the Letters of Admini— 
ſtration; contr. where the Converſion was after 
* Per Hale, Norf. Summer Aſſæes 
1660. 

If an Eſtray be claimed within the Year and 
the Day, Sc. and the Lord refuſes to deliver 
it; Trover lies, though the Keeping is not paid 
for, and the Lord ſays, he detains for the fame ; 
for the Lord cannot detain for the Meat, e. 
but muſt bring his Action. Per Moreton Ju- 
ſtice, Lent Aſſizes Norf. 1667, Bond vel ſus 

| 4 5 aſton, 
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of Evidence in Trover. Ch. 15. 


Paſton, Quere. Wide Dent. Tit. Treſpaſs; 
Myndbam cont, and 1 think is Law, vide Rat 
Tit. Eftray, 889. 

At the ſame Aſſizes Daniel verſus. Berney, by 
Moreton Juſtice, Proclamation may be made of 
an Eſtray by any Perſon, and it is not necel- 
- ſary that it ſhould be made by the Bell. man or 


any other Officer. Vide Co. Entries 170. Bar. 


ber verſus Faucet. In Trover, Iſſue was joined 
on Tender of Amends for Keeping, &c. and 


Verdict pro Plaintiff, and Judgment 


Note; I find Precedents, that in Trover the 
Matter of an Eſtray may be pleaded ſpecially, 
or given in Evidence on Not guilty. 

Troyer for Goods; the Defendant pleads a 
Sale in Market Overt; and held ill, becaufe 
it amounted to the General Iſſue. Cro. Jac. 
165. 

Where the Defendant has a general Property, 
he may give it in Evidence on the General Iſſue. 
Gilb. L. of Evid. 263. 

Trover for Loads of Corn; the Defendant 
juſtifies, and intitles himſelf to them as Tithes 
ſevered ; and held ill, becauſe it amounted to 
the General Iſſue, chat being ſhewn for Cauſe 
of Demurrer. Cro. Car. 15 

Trover for an Horſe; Defendant pleads that 
he was a Common Inn- keeper, that he took the 
Horſe at Livery, and he died; and held an ill | 
"Plea becauſe it amounted to the Geteral Iflue, 
1 Roll. Rep. 22. 

Trover by the Executor of J. S. the Defen- 
dant pleads that F. S. died Inteſtate, that Ad- 
miniſtration was granted to A. who ſold the 
Goods to Defendant; and on Demurrer held 
ill, as amounting to the General Iſſue. 1 Ke. 

18, 8 i | 
l 4 In 


— 
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ber la Trover for Jewels, it was faid by Twiſden' 
ol there is no Plea in Trover but a Releaſe, or Not 
| guilty, every ſpecial Plea in Juſtification being 
by but tantamount. 1 Kb. 305. 
of Oats were taken from the Owner, and car- 
el. ried to a Miller to make into Oat-meal ; and 
or before it was done, the Owner + prohibits the 
ar- Miller, Fc. and demanded the Oats, who not- 
16d withſtanding made them into Oat-meal. Per 
nd Berkley, it is a Converſion in the Miller, 1638. 
Clayton 57. Holfworth's Caſe. | 
the On Non Cul. the Defendant gave in Evi- 
ly, dence a Seizure of Goods foreign bought and 
foreign ſold. Per Cuſtom of Lynn, Norf. good, 
$2 per Hale, Norf. Sum. Aſſizes 1668. Harwich 
uſe verſus Twells. 


In Trover againſt Huſband and Wife, the 
Proving the Goods in the Poſſeſſion of the Huſ- 
band and Wife is ſufficient. Gilb. L. of Evid. 
259, 260. f 

A Man lends his Horſe to a ſpecial Purpoſe, 
the Bailee abuſes the Horſe, and over-works 


ant 
hes him, then the Lender takes the Horſe again. ö 
to Per Hugb Wyndham Juſtice, Lent Af. Bucks, j 
uſe Trover lies not. Conſtable*s Cale. Trover. pj 
| Afual priſel eſt bone Evidence de prover Con- 7 
hat verſion ſans demand. Sid. 264. | 
the In Trover for Goods, the Proof depended | 
wil on a Fieri facias, and Venditioni exponas, which Record. 1 
ue, could not be found on Record, and admitted p 
to be proved in Evidence. Hardress Rep. 323, ] 
en- 324. ; 
\d- A Seizure and Condemnation in the Exche- Tower. | 
the quer of forfeited Goods, may be given in Evi Treſpaſs. ! 
eld dence upon Not guilty in Trover, but it muſt 7% Kell. | 
Gh, 1 Part 1, 2. | 


A Cuſtom pleaded in Trover to take Corn to repair a Bridge, and Cro. 
Eliz 433, and 262. Promiſe. : 
be 
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558 Of Evidence in Trover. Ch. 7 
| be pleaded in Treſpaſs. In Trover of a Horſe, 
that be is a common Hoſtler, and chat the Horſe 
was put to him at Livery and died, is good 
upon Not guilty. Rall. + Part 22. 
Par Dodderiage, In Trover and Converſion 
of Goods, if the Defendant derive a Title from 
2 Stranger, this amounts. ta the General Iſſue; 
otherwiſe if from, the Plaintiff. Latch 186. 
Aud Bailment of the Goods to deliver to ano- 
ther, and Delivery accordingly, amounts to the 
General Iſſue, and may be given in Evidence 
| upon it. Buſſe. 3 Part 209. 
Troveragain& Tf à Carrier laſe Goods, a ſpecial Action of 
a Carrier, the Cafe lies againſt him, but not Trover, 
Roll. Ar. 6. ſa af a common Carrier by Boat. 
Noy 114. | | 
If Goods be delivered by the Owner to 4 
to keep, and he converts them to his own 
Uſe, this is ſufficient Evidence of a T rover. 
» Gilb, Faw of Evid. 260. 
er Brown verſus Hedges, Trin. 7 A. B. R. In 
_ 35 22 Trover upon Not guilty pleaded, it appeared 
and Proof of in Evidence, that the Defendant was Te- 
one in Ireland, nant by the Courteſy of Lands in Ireland, and 
good. had cut down and ſold the Trees off the E- 
ſtate, and that the Reverſion belonged to the 
Plaintiff, and two others in Coparcenary: 
Upon a Caſe made for the Opinion of the 
Court, it was reſolved, That in local Actions, 
as in Treſpaſs quare Clauſum fregit, the Plain- 
tiff cannot prove a Treſpaſs but where he lays 
it, nor lay it in any other Place but where it 
is; but it is otherwiſe in Actions tranſitory, as 
Trover; Ergo here he may lay the Conver- 
ſion here, and prove it in Ireland, vide Stile 331. 
99 Salas 2. One Jointenant or Tenant in Common or 


tenant cannot bring Trover againſt his Companion, but may. againſt a 
Stranger, and it is only pleadable in Abatement, 


Parcener 


* 


Ch.1 5 f Rvidence in Trouser. 559 | 


Parcener, cannot bring Trover - againſt, ana- 
ther z if he does, it is good Evidence upon 
Not guilty: Baut if one Jainktenanc, brings 
Trover againſt a Stranger, in that Caſe the 
Defendant may plead it in Abatement, but 
cannot take Advantage of it in Evidence. 
2 Liv. 113. Cro. Eliz. 554. Satk. 290. 

In Trover upon Evidence at a Trial before Sentence. of 
Holt Chief Juſtice, at the Siuings in Middicſau, the Spiritual 
the Caſe was, The Plaintiff proved the Goods Court, in a 
to be in his Poſſeſſion, and to be taken away 2 — * 
by the Defendant. The Defendant fhewed died, 1. 
that theſe were the Goads of Jane Blackbes concluſive 
in her Life-time, and that the Defendant, had Evidence in 
taken out Letters of Adminiſtration, to her, >< Point 


and fo was intitled to the Goads : Upon this tried ; other- 


wiſe of a 


the Plaintiff proved, that ſome few Days be- collateral 
ſore her Death ſhe was actually married, to Matter. 
him: And in Anſwer to that it was inſiſted, 
That the Spiritual Court had determined the 
Right to be in the Defendant; for they could 
not have granted Adminiſtration to the De- 
tendant,, but upon fuppoling there was no 
ſuch Marriage, and that this Sentence being 
af a Marriage within their Juriſdictioen, was 
concluſive, and could not be gain-lay'd in 
Evidence. Et per Holt Chief Juſtice, A Mat- 
ter which has been directly determined, by 
their Sentence, cannot be gain-ſay'd. Their 
Sentence is concluſive in ſuch Caſes, and no 
Evidence ſhall be admitted to prove the con- 
trary, but that is to be intended only in the 
Point directly tried; otherwiſe it is if a col- 
lateral Matter is collected ar inferred from 
their Sentence; as in this Caſe, becauſe the 
Adminiſtration is granted to the Defendant, 
therefore they infer that the Plaintiff was ox 

; the 


3 


* 
5 A 
— . EESSOn AE” 


— . — 2 1 — = = 
. _— 


z—B p — — 
2 


"= ya == — 


a N= — — — 


\ * - 
3 : . — * * 
— * 
— * 


ä Rt 5. — — 


1 
_ 
+y 
4 \ 
. 
N 
. 
4 
1 
"TY 
* 
1 
= 
4 , 
in 
* x 
1 N 
- i 
ES 
. Bis 
f þ a 
* 
* | 
* þ * - 
oe + 
I 
3M 
2 
, 0x 
BT 
br. 3 
: 18 
„ ” 
4 
3 
= 
=_ 
\ 
n i 
I 
72 5 
1 
a0 
WE! | 
2» 
ys 
Ws 
__ 
we | : 
a 
4 
10 ' 
„ 
7} 
1 
1 
o . 
11 
— 
\ 
" 
o 


$60 


3 Evidence in er. Ch. i 5 
the Inteſtate's Huſband, as he could not have 
been taken to be, if the Point there tried had 
been married or notmarried, and their Sentence 
had been, Not married. Salk. 290. Blactbhams 
Trover for Million Lottery Tickets; in Evi- 


. dence it appeared that the Plaintiff gave the 


Tickets in Queſtion to a Goldſmith to receive 
the Money due on them ; and that this Gold- 
ſmith had received Tickets of the Defendant, 
and given a Note to pay him ſo many Tickets, 
and that the Plaintiff's Tickets were delivered 
to the Defendant'by the Goldſmith on this Note, 
Held by Holt Ch. J. at Ni prius, that Plain- 


tiff ought to recover, for that the Goldltmith's 


having Tickets of both Plaintiff and Defen- 
dant, and delivering the Plaintiff's to the De- 
fendant was no Change of the Property; for 
tho? the Goldſmith had Power to receive the 


Money, he had no Power to change the Tickets, 


1 Salk, 283. Ford verſus Hopkins. 

If the Nature of the Thing be altered, this 
is good Evidence of a Converſion, but not of 
a Writ of Detinue, Gilb. Law of Evid. 264. 

Note; In Trover the Plaintiff muſt prove 
Property, but not in Treſpaſs. Gilb. Law f 


Evid, 268. 


Of Demurrers upon Evidence. 


Middleton againſt Baker, Cro. Eliz. 42. f. 751. 
In Ejectment, it was held by all the Court 
upon Evidence to a Jury, that if the Plain- 
tiff give in Evidence any Matter in Writing 


or Record, or a Sentence in the Spiritual 


Court, (as it was in this Caſe) and the De- 


fendant offers to demur thereupon, the Plain. 


[l 
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Ch. 15. Of Demurrers upon Evidence. 


tiff ought to join in the Demurrer, or wave 


the Evidence, becauſe the Defendant ſhall 
not be compelled to put Matter of Difficulty 
to lay Gens, and becauſe there cannot be any 
Variance of a Matter in Writing, But if either 


Party offer to demur upon any Evidence given 
by Witneſs, the other, unleſs he pleaſeth, 


ſhall not be compelled to join, becauſe the 
Credit of the Teſtimony is to be examined 
by a Jury, and the Evidence is incertain, and 
may be inforced more or leſs ; but both Par- 
ties may agree to join in Demurrer upon ſuch 
Evidence, And in the Queen's Caſe, the 
other Party may not demur upon Evidence 
ſhewn in Writing or Record for the Queen, 
unleſs the Queen's Council will thereto aſſent; 
but the Court in ſuch Caſe ſhall charge the 
Jury to find the Matter ſpecially, as appears 
24 H. 8. Dyer 53. But this 1s by Prerogative. 
Vide Lib. 4. 104. the ſame Caſe, and 1 Int. 
72. where my Lord Coke ſays, If the Plaintiff 
in Evidence ſhew any Matter of Record, or 
Deeds, or Writings, or any Sentence in the 
Eccleſiaſtical Court, or other Matter of Evi- 
dence by Teſtimony of Witneſſes, or other- 
wiſe, whereupon Doubt in Law ariſeth, and 


the Defendant offer to demur in Law there- 


upon, the Plaintiff cannot refuſe to join in 
Demurrer, no more than in a Demurrer upon 
a Count, Replication, Sc. and ſo e Converſo 
may the Plaintiff demur in Law, upon the 
Evidence of the Defendant, but the King's 


561 


Council ſhall not be inforced to join in De- Joinder in 
murrer; but in that Caſe the Court may di- Demurrer. 


rect the Jury to find the ſpecial Matter. , So 
that the ſeveral Sorts of Evidence make no 
Difference 


Difference as to the Joining in Dematur. 4 
Port, Len. 206. 
: | Perrefe agairift eu, Cro. u Cor. f. 143. 
| In Error of a Judgment in Bridgwater, the 
Errer affigned was, for that, in an Attion 


on the Cafe fur Aﬀempyit, the Parties being 
at ſe, a Demurrer was jorned upon the Evi 
dence, and thereupon the Jury diſcharged, and 
afterwards Judgment was given for the Plain. 
tiff, and a ri of Inquiry of Damages award- 
ed, and Damages found, and Judgment there. 

; where the Jurors which came to find 

che [ifite, although by the Demurrer they were 
ay Damage the Tſfue, yer _— to have if. 
conttionally,” if Judgtrert 

ſnotild be Shen for che Phi, And in Proof 
thereof, . cited "Newis and Scholaſticu 
Caſe, lo. Com. J. 408, and the old Book of 
Entries, Gr. And it was ſaid by the Count, 
# theſe Precedems be good Law, then it may 
be inquired of by the fame Jury conditionally: 
Bac it may be as well inquired of by a Writ of 
Inquiry of Damages, when the Demurrer is 
derermmed, and the moſt uſual Courſe ns, 

Note; He that When there is a Demutter upon Evidence, to 


Evidence. as my Lord Chief Baron Montague held at the 


admits the 


be true, Way or other. 


In the Aſſize by R. Nerois and Scholgſtica his 
Wife againſt Lark and Hunt, which was ta- 
ken by Default; the Precedent in Plowd. 
Com. as to this Matter runs thus, 


© Recogy Aſſiſæ pred? exacti venerunt qui 
© ad vericatem de præmiſſis dicend' electi triati 
« & jurati 


52 Of Demnrrers upon Hvidencr. Oh. 15. 


demurs upon 3 ohm Jury, without more Tnquiry, But 


Evidence to Aſſizes in Cambridg fhire, 1612, n may be one 
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Ch.13. Of Demurrers upon Hvrdente. 553 

* & jurati fuerunt ſuper quo Wiſfielmus Ben- 
jus Serviens ad legem de confilio prædicto- 
© rum R. & Scholaſtice in manutentione Affi 
ꝓprædictꝰ coram Juſtie Dom? Reg de Banc? 
hic in evident? Recogn* Aſſiſæ praed* dixit 
quod diu ante diem impetrationis Aſſiſæ præd 
quidam H. Clark fuit ſeiſitus, &c. Et condi- 
© dit teſtamentum & ultimam voluntarem ſuam 
in ſcriptis inter alia unde pars inde in hiis 
Apyglicis verbis ſequitur videlicet | ſo This is 
* the laſt Will and Teflamemt of me the ſaid 
Henry Clark, for and concerning, &c.] Et 
© ulterius idem Serviens ad legem ex parte pred? f 
R. & S. dedit in evident eiſdem Recognit? 1 
quod, &c. Quorum prætextu idem Servi- 
* ens ad legem exigit quod iidem Recogg? 
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Aſſiſæ pred? Aſſiſam præd' de tenementis præ- 9 
of dict cam pertin? in viſu, &c. pro parte ipſo- | 
#t, rum R. & S. triari & comparere debeant, 
ny * &c, Et veredictum ſuum dare debent quod \ 
iy: « przd V. Lark & J. Hunt dictos R. & S. de 
* * renementis pred? cum pertin' in viſu, &c. 1 
* * diſſeifiverant, Vc. \ 
7 Et pred IV. Lark & J. H. in propriis 
Bin. * perſonis ſuis dic? quod evident & allegation? 

As <* predict” ex parte præd' R. & S. ſuperius al- 
dne legal minus ſufficien' in lege exiſtunt ad 
© manuten* Aſſiſam præd' ad quos ipſi neceſſe 
non habent nec per legem terre tenentur re- 

T * ſpondere unde pro defectu ſufficient? Evident 
"4 in hac parte pet* Judicium quod Juratores 
1 * przd? de veredicto ſuo in præmiſſis dicend' 
dich * exonerentur, &c. Et quod pre? R. N. & 

8. ab Aſſiſa ſua præd' habend' præcludan- 
qui * tur, &c, 
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Et præd' R. & S. dicunt quod ex quo iph 
*fufficien? - materiam in manutentione A ſſiſæ 


_  *:pre@ in Evident recognit pred? oflend quam 


gquidem materiam præd' V. Lark & J. Hun 
non dedicunt nec ad eam aliqualicr reſpond' 


.*petunt Judicium & quod iidem Jurator? inde 


exonerentur, & quod præd' W. & J. de Af. 
Ola illa con vincamur, &c. Super quo dif” eſt 
Recogn' præd' quod inquir” quæ dampna 
pred” R. & S. ſuſt inuer' tam occaſione diflei- 
ſinæ predict? quam pro miſis & cuſtagiis ſuis 
per ipſfos circa ſectam ſuam in hac parte appo. 
fie ſi conting? Judicium pro iiſdem R. & S. in 
placito pred? ſuper evidentias prædict' reddi 
Qui quidem recogn? dicunt ſupra ſacram' ſuum 
quod ſi conting? Judicium in placito præd 
pro præd' R. & S. ſuper Evidentias prædict 
reddi, idem R. & S. ſuſtinuer* dampna occa- 
ſtone diſſeiſinæ præd' ad 13s. 4d. & pro 
miſis & cuſtagiis ſuis ad 205. Et quia Juſt 
ciarii hic fe adviſare volunt de & ſup? ptæ- 
miſſis priuſquam judicium inde reddant, dies 
datus eſt partibus prædict' &c. 


Note; Several Exceptions were taken to the 
Manner of giving the Evidence; Firſt, For 
that the intire Will was not ſhewed, but Part, 
and that this being the Foundation of the 
Evidence, the whole Will ought ta have been 
ſnewed; for there might be ſome other Matter 
of Subſtance, as a Condition, Limitation, &. 
in the Parts not ſhewed. But all the Juſtices 
diſallowed this Exception, and ſaid, the Party 
in any Title or Bar needs ſhew no more than 
what makes for him. As in an Act of Parlia- 


ment, in which are divers Branches, 'tis ſuff- 
3 ” * 4 4 
cient to ſhew that Branch which ferves one's 


Pur poſe, 


23 "GB. 
"> - fs 


Cb. i 5. Of Demurrers upon Euidente. 866 
Purpoſe, and not like the Caſe of a Fine or 
Recovery of ewenty Acres, where I muſt ſhew 
the whole Record, although I am concerned 
but in one Acre, becauſe the Original i 4 intire, 
and ſo is the Record grounded upon it. See 
alſo Fulmenſon and Stewart's Cale, Pie Com. 
102. Another Exception was, That the Fine 
was not ſhewed under the Seal of the Court, - 
or the Great Seal,, but one Part indented of the 
Chirograph was only ſhewn, which the Jurors | 
were not bound to believe, becauſe it wanted 
a Seal. But all the Juſtices were againſt this, 
_ ſaid, the Jury might find the Fine of their 
own Knowledge, without the ſhewing of the 
Parties, or they might find it upon the Credit 
of any Witneſs that had ſeen it, and the ſhew- 
ing, the Part indented, is the aſual Evidence of 
a Fine. (Note; A Fine indented, and not ex- 
emplified under Seal, Sc. ſhall not be delivered 
to the Jury. 34 H. 6. 25.) And they ſaid, 
. it is only the Induce ment of the Verity 
to the Jurors, the Party could not demur upon 
this; for the Effect of the Matter is, that there | 
is fuch a Fine which is amongſt the Records: } 
And this is the Subſtance of the Matter, and j 
the Part of the Chirograph is nothing but the 
Image of the Verity, and therefore there could t 
be no Demurrer upon this. | 
Another Exception was, That the Recovery 1 
was not ſhewed under Seal, or at leaſt that the 1 
| 
| 


Roll of this aught to be alledged certainly; but 
all the Court (except Harper) anſwered, Thar 
upon the General Iſſue, the Jury might find 
Things that proved or diſproved the Seiſin or i 
Diſſeika, be they Matters of Record or other- | 
wiſe, and the Jury could not give a rightful 
Verdict, if they could not find them; and what- 
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:Of Demurrers upon Evidence. Ch. 15. 
ſoever they may take Conuſance of themſelves, 


may be given in Evidence by Words, or Copies, 


Style 22. 
White and 


Pindar's Caſe. 


or other Argument of the Truth. *Tis true, 


in pleading, a Man cannot make a Title by Re- 


cord, without ſhewing the ſame under the 


Great Seal; and if a Record be pleaded in Bar, 
a Day may be given to bring in the Record un- 
der the Great Seal ; but ſuch Day cannot be 
given to bring in the Record upon Evidence, 
but the finding of it by the Jury is ſufficient, 
and they may find it of themſelves, although it 


be not ſhewed them 1n Evidence. But perhaps 


they ſhall not be bound upon Pain of Altain 
to find it, if it be not ſhewed them under Seal; 


but nevertheleſs they may find it, and they do 
well if it be true. And by the ſame Reaſon 


Vide Roll. 
Tit. Trial, 
687. 


that they may find it, they may take Inſtruction 
of it by any Circumſtance, which induceth the 


Truth. (Note; If it be not neceſſary to ſhew 


the Record, and the Jury may find it without; 
yet *cis not fit to be permitted to prove it in 
ſuch a Manner, without ſhewing the Record, 
or a true Copy of it.) And the Demurrer 


upon Evidence goes to the Law upon the Mat- 


ter, and not to the Verity, which is admitted, 
and the Effect in Law is denied; for if the 
Party will not confeſs the Truth of the Mat- 
ter given in Evidence, then he ought ſo to ſay, 
and put it to the Jury to be tried; and if they 
find this, where it is falſe, an Attaint lies; but 


a Demurrer upon Evidence never denies the 


Truth of the Fact, but confeſſes the Fact, and 
denies the Law to be with the Party which 
ſhews the Fact. 1 5 
As to a fourth Exception, for Want of al- 
1:dging and averring, that H. Clark had not 


any other Iſſue Male than John and F. (upon 


a Limitaion 


=. cs ext as cas wo} wn ew. a ad hes en ae ee To noo oe hy 8 
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Ch.15. Of Demurrers upon Evidence. 


a Limitation of a Remainder for Want of Iſſue 
Male of H. C. and a Title made to the Plains 
tiff's Wife, under that Limitation;) the ſame 
Judges anſwered, That which the Plaintiff gave 
in Evidence, -is to the Intent to perſwade the 
Jury that they have a good Title, and what 
they ſay ſhall be applied as they intended; and 
as by Preſumption, no Man will ſay any Thing 
againſt himſelf, ſo ic lies on the other Side to 
ſhew what is againſt him; and although in 
Pleading, Certainty ought to be ſhewed, (to 
which the other Party muſt anſwer, and upon 
which the Court may judge) yet in Evidence, 
ſo great and exact Certainty is not requiſice 3 
for the Jury may found their Verdict, (if the 
Matter be ambiguous) upon what 1s moſt pro- 
bable, and by the ſame Reaſon that which is 
moſt probable, is good Evidence, and there- 
fore it ſhall be intended that H. C. had no other 
Iſſue Male, becauſe the other Party did not 
ſhew that he had. 

The Precedent of a Demurrer upon Evi— 
dence in Reniger and Fogaſſa's Caſe, in Plowd. 
Com f. 1. In an Information upon a Seizure 
of Wood imported, the Cuſtoms not being paid, 
nor any Agreement made with the Collector 
in the Exchequer, where the Iſſue was, whe- 
ther the Defendant made an Agreement with 
the Collector of the Subſidies tor the Wood, 
according to the Act, Sc. or not. 


deo fiat inde inquiſ. ac pro eo quod idem 
* A. Fogaſſa eſt Alien* natus videl' tapud Civi- 
* tatem Portus Poriugaliæ in Portugalia ſub 
* obedientia præd' Portugalie Regis petit medi- 
* etatem lingua ſuz, &c. 4. B. E. M. R. S. 
* &c. qui ad veritatem de præmiſſis dicend' 
Q 2 electi 
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| Joinder, 
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Of Demurrers upon Evidence. Ch.1 6, 
© electi triati & jurati dictus A. F. in many. 
© rentione exitus ptædꝰ ſuperius ad patr* juni 
& ad proband? exit” il pro parte ipſius 4 


fore verum produxit prad* The. Wells Collect 


Cuſtom' & Subſid' Domini Regis in portu 
villæ Soutbampion ac J. S. adtunc & adhuc 


Clericum five ſervient' ipſius Tho. Wells in 
dicto Offi? Collect' præd' nec non quendam 
F. D. Yeoman ad reftificand* præmiſſa in 


* placito ipſius A. ſpec? fore vera, Qui quidem 
* Tho. Wells examinatus ſup* ſacram' ſuum co- 
ram Baronibus hic præſtitum in præmiſſis dicit 


quod, &c. [ Here recite the Evidence.) 


Et præd' Attorn* Dom? Regis pro eodem 

* Dom? Rege dic quod evidentiæ prædꝰ ſupe- 
« rius dat” minus fufficten? in lege exiſtunt ad 
© manutenend* ſeu proband? exit? pro parte ip- 
ſius A. F. ſuperius ad patriam junct' unde ob 
inſufficient earundem evident? ac ex quo per 
evidentias illas non dedicitur forisfactura bo- 
norum præd' in informatione prad? ſpec? idem 

' Attorn* Dom? Regis pro ipſo Dom? Rege pe- 
© tit Judicium ac quod eadem bona remaneant 


a a a 


* 


Domino Regi forisfacta juxta formam Statuti 


« praxd. Et præd' A. F. dic' quod evidentiz 
præd' ſuperius ex parte ipſius A. F. dat 


© ſufficien* in lege exiſtunt tam ad manutenend 


& proband? exit prædꝰ pro parte dicti 4. 
F. ſuperius ad patriam junctꝰ quam ad exclu- 
dend' Domin* Regem de aliqua forisfactura 


. © bonor* præd' habend' Ad quas præd' Attorn' 


Domini Regis pro ipſo Dom' Rege minus ſuf- 
© ficienter reſpondit nec aliquod pro ipſo Rege 


. © allegavit unde idem A. pet? Judicium ac quod 
« prad* bona in dicta informatione ſpec? ei reli- 
6 


berentur 


— 


Ch.15. Of Demurrers upon Evidence. 569 | 


« berentur quodque ipſe quoad præmiſſa ab hac 
Curia dimittatur. Ideo ad Judicium. 


Note; In this Caſe, the Agreement accord- | 
ing to the Statute, was put in Iſſue generally, | 
and yet the ſpecial Agreement maintained the 
Iſſue. . 

And whereſoever the Evidence doth not war- Regula. 
rant, prove and maintain the very fame Thing 
that is in Iſue, that Evidence is defedtiue, and 

be demurred upon. 

Upon non et factum to a Bond dated at Nor +/ 
York: It was ſaid in this Caſe, that to prove Jacbum. 
the Bond made in another Place, doth not 

prove the Bond, nor warrant the Iſſue, becauſe 

the Delivery is intended to be where the Date 

is; but the Witneſſes cannot prove the con- 
trary, and ſo the Iſſue is not proved. But 
ſurely, if this be found, the Plaintiff ſhall have 
Judgment as well as upon a Bond delivered 
before the Date. 31 H. 6. Pio. 7. Rall. Triad, 

677. pl. 24. But Infancy, or made by Dures, 
cannot be given in Evidence upon an gt fattum, 

Lib. 5. Welpdale's Caſe, 119. becauſe thereby 

the Bond is not void but only voidable : Other- 

wiſe of the Bond of a Feme Covert, or Monk, 

for there the Bond is void, and ſo nan eſt faiium 

and ſo of a Bond made to a Feme Covert, and 

the Huſband diſagree to it, or by Huſband and 
Feme, uan eſt fatum of the Wife. 

In an Aſſize, if the Tenant plead Nul tort, Releaſe. 
nul diſſeifin, he cannot give in Evidence a Re- 
leaſe after the Diſſeiſin; but a Releaſe before 
the Diſſeiſin he may, for then there is no Diſ- 
ſciſin upon the Matter. 1 Inf. 283. 
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Warranty. 


Regula. 


TY 
Sewers. 


Regula, | 


Statute. 


Warrant or Authority, ought to be pleaded. 
have Advantage of the ſpecial Matter, by Way 


waſt fait, nor making of a Ditch to amend the 


| Statute, . 28 H. 8. Dyer 28. for the Diſcharge 


Of Demurrers upon Evidence. Ch. 15. 

In a Writ of Right, if the Tenant join the 

Miſe upon the meer Right, he cannot give in 

Evidence a collateral Warranty, for he hath not 

any Right by it, and therefore it-ought to have 
been pleaded. 1 Inſt. 283, 

Regularly, whatſoever is done by Force of 4 


But Note; In all Caſes where one cannot 


of Plea, there he may have Advantage of it 
in Evidence; as for Example, the Rule of Lay 
is, That one cannot juſtify the Death or Kill. 
ing of a Man; and therefore if one kill ano- 
ther in his own Defence, he cannot plead this 
ſpecially ; but he may give this in Evidence: 
And ſo in Defence of his Houſe. againſt Thieves 
and Robbers, Sc. 1 Inſt. 283. 

By the Statute 23- H.8. cap. 5. any Thing 
done by the Authority of the Commiſſion of 
Sewers, may be given in Evidence upon the 
General Iſſue. 1 Inſt. 283. | 

After taking the General Iſſue the Defendant 
cannot give in Evidence any Thing that goes in 
Diſcharge of the Action; as in Debt upon Ni 
debet, he cannot give in Evidence a Releaſe, 
nor a Grant to cut Trees to repair, upon Nul 


Meadow: But that he only lopped the Trees, 
he may, if Waſte be aſſigned in ſuccidendo 
Arbores, Sc. Neither if a Statute was made, 
That all Tenants for Life ſhould be diſpuniſh- 
able of Waſte, could he give in Evidence this 


ought to be pleaded, becauſe it admits a Cauſe 
of Action without it. 


In 


Ch. 15. Of Demurrers upon Evidence. 571 


In an Iſſue upon Villenage regardant to Villenage. 
a Manor, a Villein in groſs is no Evidence. 
Dyer 4.8. | 
In Waſte by the Grantee of a reste. Attornment. 
by Montague and Fitz. the Leſſee may plead | 
that he in Reverſion ne granta pas per le fait, 
and give in Evidence, that he never attorned, 
or he may traverſe the Attornment at his Elec- 
tion. Dyer 31. 

In Reſcous by the Lord, upon Not guilty, Reſcous. 
the Defendant ſhall not give in Evidence, That 
he doth not hold; by Yavaſour and Bryan; 
and ſo if he faid Nathing is behind in Avowry, Avowry. 
he ſhall not give in Evidence that he doth not 
hold of him. T. 9 H. 5. 3. 

In Aſſize, Feoffment pleaded, the- Plaintiff geoffment. 
ſaid he did not infeoff modo & forma, upon the 
Deed and Letter of Attorney to infeoff upon 
Condition found, if the Attorney made it with- 


out Condition, this well proves the Iſſue for 


the Plaintiff. 13 E. 4. 4. 

If one plead a Feoffment jointment with his 
Companion, or of a Feme Covert, the other 
may lay Ne enfeoffa pas, and give the Matter in 
Evidence, and the Court ſhall inſtruct the Jury 
of the Law. 18 E. 4. 29. 

Evidence which is contrary to that in Iſſue, or Regula. 
which is not agreeable to the Matter in 1ſue, is 
not good. 

As appears by ſeveral Caſes which you may 
find in the Chapter of Evidence. As upon the Chap. 15. 
Iſſue, Nothing paſſes by the Deed, you cannot 
give in Evidence, that it is not your Deed, for 
this is contrary to the Iſſue, and to that which 
is acknowledged in the Plea by Implication. 


5 H. 4. F. 2. 


24 And 


- 4 —_—— 
3 Go oC 
— * = — 

—— — ” 4 

2 

. 


1 


. LT \ * 
r 2 1 


= = _2 «s * o * 
— ads Se Es — LAS com "he 
. A SI. = 


0 OY 
— —_ ON ot np 
— 1 
— —— 
ww 4 
” OP r * 


. 4 3 3 — — — 
PO — + — = 
1 — * — 
* 
on OS . —⅛ we —_—_ yy 
4 er 2 — 
m — * 


. 
— 
1 — 
—— wc > — arena 


A Witneſs In an Iſſue upoo a Preſcription traverſed, 


572 Of Demurrert upen Evidence. Ch. 15. 


And ſo vpon Not guilty in Afaulr and Bat- 
tery, and Evidence that it was done in his byn 
Defence, is not good. 

And 4 in Debt upon a Bail Bond, yon muſt 
plead, That there is not the Name of the She- 


riff in it, & iſnt went ſon fait, 8vd cannot give 


in Evicence upon Now t flu, for it is con- 
' * trafiant. 5 E. 4. . 

So upon fe of Common appendant, Com- 
| mon pur Cauſe de vicinage is not agreeable to 
Roll. Trial, the Matter in Ique, ang therefore caandot be 

680. pl. 2. given in Evidence. 13 H. 7. 13. 
Regula. N here the ee prove the Effet and Sub- 

fiance of the Hue, it is god 


As to prove a Ge & or 7 pleaded An- 


plement, a Grant or Leaſe upon Condition, and 
the Condition executed, is good; for this proves 
the Effect and Subſtance of the Iſſue, 14 H. 8. 
20. So à Promiſe to the Wife, and the Huſ- 


band's Agreement, proves a Promiſe to the Huſ- 
Other Caſes band; and this you may fee in many Cafes in 


of Evidence. the Chapter of Evidence in p. 517, 
Maintenance, Juſtifiable Maintenance cannot be given in 
; Evidence upon the General Iſſue, but muſt be 
pleaded. The Maſter may juſtify for his 
Servant. Any Man for his Kindred, Sc. or 
to give Money to the Poor, c. But that 
he was of his Council may be given in E- 
vidence upon the General Iſſue ; for o give 


Council, is not Maintenance. 22 H. 6, 35. 28 
H. 8. 6. 


may prove the Plaintiff gave in Evidence a Deed, bearing 
3 Date after the Time of —— ſeil. alter 


Will. the Time of R. 1. And the Defendant would 
Vaughan's have Demurred in Law upon it, and well he 


Rep. 77. might; per Cur. Whereupon the Plaintiff 


4 would 


5. ch. 18. Of Demurrers upon Evidence, 528: 


at- would not give this in Evidence, but gave 

wn other Evidence. 34 H. 6. 37. See Chapter E- | 
vidence, where a Grant ſhall be taken as a Con- Preſcription. 

aſt firmation of a Preſcripuon. 


| Notes The Opinion 12 H. 4. 21. That a Ancient 
Deed made before the Time of Memory, may 
be given in Evidence, although ic cannot be 


leaded. | 
m- s Vide Repl. in Fitz. 34. Repl. of a Sow and Sow pigged, 
to Pigs; the Defendant juſtified for the Sow ; and _ Lo 
be to the Pigs pleaded, he did not take them 2 , 


the Jury found that the Sow was with Pig when 

ſhe was taken, and after caſt her Pigs in the 

Cuſtody of the Defendant; and the Plaintiff 

recovered Damages: For ſays Bro. Abridg. Tit. 

General Iſſue, 88. This is a ſpecial Taking in 

Law. 

It ſufficeth to prove the Subſtance, without any Regula. 
preciſe Regard to the Circumſtance, As if an In- Subſtance, 
dictment be, That with a Dagger the Offender Circumſtance. | 
gave another a mortal Wound, c. And in Iadietment. 
Evidence it is proved to be done with a Sword, 

In Rapier, Club, Bill, or any other Weapon, the 

be Offender upon this Evidence ought to be found 

his guilty; far the mortal Wound is the Subſtance, 

ar and the Manner of the Weapon is but the Cir- 
at 
E- 
Ve 


cumſtance; yet ſome Weapon ought to be men- 
tioned in the Indictment. And ſo if A. B. and 
C. be indicted for killing J. S. and that 4. 


28 ſiruck, and the other were Abettors; to prove 
that B. ſtruck, is ſufficient, Ec. 
d, Manſlaughter upon an Indiftment muſt be 


found, if proved, becauſe the Killing is Sub- 
ſtance, upon which Judgment ſhall be given. 
Indictments for Murder of Miniſters of Ju- 
ſtice in Execution of their Office, may be 
iff general, viz, That the Priſoners felonice, vo- 
1d luntarie 


_ 

| | $74 Of Demurrers upon Evidence. Ch. 15. 
= - luntarie & ex malitia ſua precogitata, c. 
bw, percuſſerunt, &c. without alledging the ſpe. 
. cial Matter, which may be given in Evidence, 
for the Law implies malice prepenſed. So if a 
Thief in robbing kills a Man that reſiſts him, or 
a Man is killed without any Provocation, or 


4 * without Malice prepenſed that can be actualhy 
| 1 proved, the Law adjudges this Murder, and 
mamolies the Malice) and in theſe Caſes; the Of. 
i | fenders may be indicted generally, That they 

| killed of Malice prepenſe; for the Malice im- 


plied by Law, given in Evidence, is ſufficient 
to maintain the general Indictment. Lib. 9. 
67. Mackalley's Caſe. 

So if an Inditment as Acceſſary to two, 
to prove Acceſſary to one, is ſufficient, Lib. . 
119. : 

15 CromwePs Caſe, Lib. 4. 12. Although it 
was objected, That in an Action of Slander, 
if the Defendant will juſtify, he muſt juſtify 
the ſame Words, and in the ſame Senſe, as is 
laid in the Nar', or elſe he muſt plead Not 
guilty, and give the ſpecial Matter, that 1s 
the Variance, in Evidence. Let the Court 
held, That the Defendant ſhould not be put 
to the General Iſſue, but might juſtify, al- 


Senſe and Qality of the Words; and might 
ſet forth the coherent Words. As for calling 
the Plaintiff Murderer, the Defendant may 
ſhew that they were ſpeaking of Hares, and 
the Words were ſpoken in Reference to kil- 
ling of Hares, | 
Copyhold. Upon the Iſſue, if the Lord of the Manor 
In Pilkington's granted the Lands per Copiam rotulorum Curie 
Caſe, Sie manerii præd' ſecundum conſuetudinem manerit 
459. præd 


though he varied from the Plaintiff in the 


1 1 1 .A 4% «#2 uſa * 
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præd; to prove that there were cuſtomary Ro/le ſaid, if 
Lands in the Manor, and that the Lord of late 28 
granted the Land, &c. per copiam Rotulor. Cu- be ſhewed to 
riæ, where it was never granted by Copy before, prove a Cu- 
is no good Evidence to find the Cuſtom, or ſtomary E. 
that the Lands, Ec. were grantable or de- ſtate, the En- 


miſeable by Cuſtom. Leon. 55. Kemp and Car- 2 | 
ters Cale. | — 


proved, otherwiſe the Proof is not good, 


Forger of a Deed, in which is contained a Forger. 
Demiſe of the Scite of the Manor of R. and Totum & part. 
terras dominicales, Sc. A Deed of the Scite and 
all the Demeſnes of the ſaid Manor, exceptis 
duabus clauſuris, &c. is good Evidence; for it 
is not neceſſary to conſtrue terras dominicales, 

Sc. omnes terras dominicales, Sc. for Lands 

not excepfed are terre dominicales; and fo the 

Court is fatisfied by that Evidence. 1 Leon 139. 

Atkins and Hale's Caſe. 8 e 05s 

In a Replevin, the Taking was ſuppoſed in No Evidence 
R. The Defendant ſaid, That the Place where to be given 
is forty Acres, Parcel of the Manor of R. 1 
which is his Freehold, and avowed for Da- upon the Re- 
mage-feaſantz the Plaintiff ſaid, That the Place cord. | 
where is Parcel of the Manor of R. in R and 
conveyed Title to himſelf in that; Abſque boc, 
that the Manor of R. unde, was the Freehold 
of the Defendant. It was the Opinion of the 
Juſtices, that the Plaintiff is eſtopped to give 
Evidence that the Defendant had not any Ma- 
nor of R. for the Words abſque hoc and unde 
imply he had ſuch a Manor, but he ought - 
to have taken it by Proteſtation, that the De- 
fendant had no ſuch Manor of R. in R. abſque 
bec, that the forty Acres were the Freehold of 
the Defendant, Dyer 183, 5 


Where 


$76 


Surpluſage. 


Will. 


Account. 


Of Demerrers upan Evidence. Ch. 1 fp. 
Where a Man is eſtopped in Pleading, to 
ſpeak againſt his own Deed, yet he ſhall not 
in Evidence; as in {{ebam's Caſe againſt Mar- 


ris, Cro, 4 Car. 109. Upon Evidence at Bar, 


it was held by all the Juſtices of the Common 
Pleas, That where one makes a Leaſe for Years 
of Land by Indenture, and bath nothing in the 
Land, and afterwards purchaſeth the Land and 
aliens it; althongh-it be a good Leaſe for Years 
by Eſtoppel againſt him and his Alienee, by 
way of Pleading, and ſhall bind them, yet it 
ſhall not bind the Jury, but they may find the 
Truth; and if they find the Truth, the Court 
ſhall adjudge it to be a void Leaſe, Vide tamen 
Rawlins Caſe Lib. 4. 53. Sutton and Dicken's 
Caſe, Leon. 1 Part, f. 206, 1 Inft. 47. 227. 
Edwards againſt Omellballum, March 64. James 


and Landon's Caſe, Cro. 27 Eliz. f. 36. Leon. 


3 Part 210. Bulſt. 2 Part 41. 

Note ; That if a Demurrer be made upon 
the Evidence, the Evidence ought to be en- 
tred verbatim, Kejlway 77. where in Account 
againſt one generally as Bailiff, the Evidence 
that charged him ſpecially by Reaſon of his 
Tenure to collect, c. was upon Demurrer held 
not good. | 

Matter of Surpluſage ſhewed in Evidence ſhall 
not hurt, Reil. 166. 

Iſſue was upon a Deviſe to A. Harding and 
her Heirs, modo & forma, and the Will given 
in Evidence was, A. H. ſball have all my In- 
beritance if the Law will allow it; and held 
ſufficient to maintain the Iſſue. Hob. 2. So 
upon Ne unques receiver per Mains J. S. a 
Delivery from F. D. by the Appoiptment of 
J. S. to the Plaintiff's Uſe, is good Evidence. 


Hob. 36. 5 
Iſſue 
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fat. at the Suit of B. and Evidence of a Taking 


Ch.15. Of Demurrers upon Evidence. 577 
Iſue whether A. was taken by a Capias ad ares, 


at the Suit of C. and then a Delivery of a Ca- 

pias ad ſat. at the Suit of B. to the Sheriff, is 

good. Hob. 55. But a Taking upon a Capias | 
utlagat. ot Capias pro fine, with a prayer of the 

Plaintiff, that he remain for his Satisfaction, is 

not. bid. | 

In a Con/imili caſit, where the Demandant Confimils cafe. 
counts of an Alienation in Fee, yet the Defen- Subſtazice. 
dant ſhall make his Traverſe to the Alienation 
modo & forma; and then the Demandant ſhall 
maintain the Ifſue by an Alienation in Fee, or 
in Tail, or for Life, for they are all alike ma- 
terial. Hob. 105. 

In an Aſſtze, the Defendant pleaded the Warranty. 
Deed of the Brother of the Plaintiff with 
Warranty; a Deed of the Father with War- 
ranty, will not maintain the Defendant's Iſſue. 

Hob. 55. 

In an Action on the Caſe, for digging a Demurrer 
Hole in the Highway, inco which his Gelding upon Evi- 
fell, Sc. upon Not guilty, this Evidence dence. 
given, that the Plaintiff's Servant was driving 
the Plaintiff's Gelding in the Way, and that 
by Reaſon of the Hole he fell, &c. Upon 
which it was demurred, becauſe it was not 
proved that there was ſuch a Highway, or 
who digged the Hole, Rolle Chief Juſtice, 

That Evidence is no more than a ſpecial 4 en fir 
Verdict, and it ought to find the Way and Co. 
the Hole digged, and all the Matter con- 

ducing to the Iſſue, and therefore it is not 

good as it is, and a Venire de novo was a- 
warded. Style 335. 


bb 


578 | 
Demurrer 


upon Evi - 


dence. 


Deed. 


Of Demurrers upon Evidence. Ch. 1 4 
In Trover and Converſion, there was a De- 


murrer joined upon the Evidence, and there- 
upon the Court directed the Jury to find Da- 


mages for the Plaintiff, if upon the Argument 


of the Demurrer, the Law ſhould be adjudged 


for him; and then the Parties deſired the Jury 


might be diſcharged, and referred the Matter 
to the Judges, to determine the Law upon 


the Evidence. In this Caſe Rolle Juſtice took 


this Difference : If a Record be pleaded, it 
muſt be /ub pede figills, or elſe the Judges can- 
not judge of it; but it may be given in Evi- 
dence, and the Jury may find it, though it be 
not ſub pede figilli, And the Court adviſed 
the Parties, for their own Expedition, to let a 
Venire facias de novo be iſſued out, and to wave 
the demurrer upon the Evidence, becauſe it 
was not good, nor could not bring the Mat- 
ter in Queſtion before them, that they might 


determine it; for one Party ſays there is a 


Writ, and the other faith there is not a 
Writ, which is bare Matter of Fact for the 
Jury to determine, and not for the Court ; and 
the Demurrer ought to have been, whether the 
Writ be good or bad, and ſhould have ad- 
mitted that there was a Writ tie! quel; and 
then had the whole Matter come legally before 
the Court, to wit, Whether the Evidence given 
to the Jury be ſufficient for them to find a 
Verdict for the Plaintiff, upon the Iſſue join- 
ed, or not? for the Matter of Fa& ought to 
be agreed in a Demurrer to an Evidence, other- 
wiſe the Court cannot proceed upon the De- 
murrer. And he ſaid, if a Deed be pleaded, 
the Party muſt ſhew it in Court; but in Evi- 
dence, it is not abſolutely neceſſary to ſhew it, 
if it can otherwiſe be proved to the ] — 
3 | 
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Ch. 15. Of Demurrers upon Evidence. * 579 
and ſo it is of a Record; and concluded, that Record. 


the Demurrer was not good, and that there 
ought to be a Venire facias de novo to try the 
Matter again. Bacon Juſtice ſaid, there ought 


not to be a Venire facias de novo, but that Judg- 


ment ought to be given againſt one Party, to 
wit, the Defendant, for ill joining in the De- 
murrer, to the Intent the Party that is not in 
Fault may be diſmiſſed; and the Parties here 


have waved the Trial per Pais, by joining in 


the Demurrer. But Rolle anſwered, That no 
Judgment at all could be given, for both Par- 
ties be in Fault, one by tendring the Demur- 
rer, and the other by joining in it; and the 
Defendant might have choſen whether he would 
have joined or not; but might have prayed the 
Judgment of the Court, whether he ought to 


join? The Court adviſed to ſearch Precedents 


for a Venire facias de novo after Demurrer upon 


-an Evidence z and if there be any, they hold 


that the ſame Jury ought to come again, and 

not another. Rolle ſaid, If a ſpecial Verdict be 

found inſufficient, a new Yenire facias ought to 

iſſue; and he ſaw no Difference between that 

and this Caſe. Mrigbt and Pindar's Caſe, Style 

22 and 34. | 

Where the Iſſue is not perfect, no Evidence jyperfet 

can be applied, neither can the Juſtices of M/ Iſſue. 


Prius proceed to the Trial of ſuch an Iſſue. 


As whether the Money be paid after the Date 

of the Obligation, and the Date was left out 

and did not appear in the Record. Brown 

2, 47. | 

Note; If there be a Demurrer, yet there Pleas puis dar- 
may be a Plea puis darrein Continuance; and rin Continue 
if the Plaintiff take Iſſue, or demur to this 


Plea, yet the Court muſt alſo conſider of the 


firſt 
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Averment. 


Averment 


bad upon or 


againſt a 
Deed. 


* Conſideration, 


Uſes. 


Of Demurrers upon Evidence, Ch. 15. 


firſt Demurrer; for if upon that ſtanding con- 
feſſed by the Demurrer, the Plaintiff could not 
have his Action, the Court cannot give Judg- 
ment for him, howfoever che latter Iſſue or 
Demurrer paſs. But otherwiſe if the firſt had 
been an Iſſue; for then nothing were confeſſed 
to his Prejudice, and then that had been utter- 
ly relinquiſhed by a fecond Iſſue, or Demurrer, 
Hob. 18. with a Quere, Sc. When this Plea 
is pleaded, the Juſtices of Ms// prius cannot pro- 
ceed to take the Inqueſt, neither can the Plain- 
tiff reply there, but in Bank. Bulfr. 92, 9g. 


Of Averments. 


And in regard what may be averred, may be 
proved and given in Evidenee, it will not be 
impertinent to draw a ſhort Scheme of Aver- 
ments, ; ; 

To alter, qualify, or abridge the Operatic: 
of it, if there be any apt Words in the Deed, 
whereupon to ground it. As a Grant to A. 
the Son of B. and he hath two Sons of that 
Name, of the Manor-of $. and he hath two 
Manors of that Name, which Son or Manor 
was intended may be averred. And fo may 
a Confideration of a Deed that is befides, 
but not that is againſt the expreſs Confidera- 
tion of the Deed ; nor can any Thing apainſt 
the Words of the Deed- either inlarge or re- 
ſtrain it. 

Nor can a Uſe againſt or beſides: the exprels 


Uſes in the Deed ; but where no Uſe' is e- 


preſſed, or incertainly expreſſed, it may; and 
alſo to reconcite a Pine, and the Indentures 10 
lead the Uſes of the Fine. Lib. 2. 75. 


But 


ut 


Sons of J. S. to two & FHeredibus, Ge. 


Fc. in his Father; for this ſtands with the 


and his Heirs, it may be averred it was for 


Ch. 15. 8 07 Averments. 581 


But when a Deed is utterly incertain, no A- 
verment ſhall help.ic. As a Grant to one of the 


An Eſtate to a Woman for her Life may be 
averred to be made for her Jointure, Dyer 146. Upon or a- 
lib. 4. 4. And that the Thing granted to me gainſt a Re- 
by a new Name, is all one Thing with that cord. 
which hath another, or an old Name. Dyer 37. 


4 


4. 

A thing that is againſt or beſides a Record, 

or any Thing that is within it, ſhall not be 

averred; therefore the Date of a Recogni- 

zance expreſſed to be taken at Dale cannot be 

averred to be taken at Sale. But ſuch an 

Averment as may ſtand with the Record may 

be admitted. As that the Fine was before 

the Inrollment (being both in one Term,) the A Fine taken 
Uſes of a Fine or Common Recovery may be by K. M. Eſq; 
averred ; or what, or who was meant, where _— 
there are two of a Name, Sc. Lib. 8. 155. Il upon 
The Heir in Tail cannot aver againſt a Fine the Deg. 5. 
levied by his Anceſtors, That partes fints nibhil the Record 
habuerunt, Lib. 3. 84, 85. Leon. 75, 76, Ec, not to be a- 
But when Tenant in Tail accepts of a Fine, 1 
and grants and renders the Land by the ſame ay, 33. 
Fine, which is executory; there, if no Ex- Cro. 2 Part 
ecution be ſued in the Life of Tenant in il, 11. 


his Iſſue may aver Continuance of Poſſeſſion, 


Fine, and the Acceptance of the Fine alters 
not the Eſtate. 
If a Man and his Wife ſell her Land for 


Money, and after levy a Fine to the Vendee 


Money, and ſo carry the Uſe to the Vendee, 
without any Declaration of Uſe, which other- 
wiſe would reſult to the Woman and her Heirs : 

Vol. II. R And 


— 
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07 Averments. Ch. 15. 


And ſo other Uſes may be proved, than what 
are in an Indenture of Uſes ſubſequent to the 
Conveyance, c. Lib. 9. 8. 5. 26. 

Tenant in Tail with Remainder in Tail to 
A. Reverſion in Fee to himſelf, bargains and 
ſells Land, c. and levies a Fine to him with 


' Proclamation, ' with general Warranty. The 


Conuſee infeoffs A 

Reſolved, The Bargainee had an Eſtate de- 
terminable upon the Death of the Tenant in 

Tail, (and alſo the Reverſion in Fee, which 
the Bargaipor had) and his. Wife ſhall be en- 
dowed ; but this determines upon the Death of 
the ent! in Tail. 

Reſolved, the Fine doth not diſcontinue the 
Remainder, for this doth, not paſs any Eſtate, 
but this Eſtate of the Bargainee i is durable, &c, 
ſo that it ſhall not determine until the Tenant 
in Tail die without Iſſue; and the Concluſion 
may be confeſſed and avoided. 

Reſolved, That Warranty doth not bar the 
Remainder; for this was annexed to the Fee 


determinable, Sc. and to the Reverſion in 


Fee, and doth not extend to the Remainder, 
for the Conuſee cannot inlarge, Cc. It is a 
Maxim, that a Warranty bars no Freehold, 
which is in eſſe, Poſſeſſion or Remainder, &c. 
and not diſplaced before, or that the Time of 
the Warranty, although it be deveſted before 
the Deſcent. 

Reſolved, a Warranty cannot inlarge the 
Eſtate. 

Reſolved, The Feoffment of the Conuſee 
was not a Diſcontinuance of the Remainder, 
becauſe he was not Tenant in Tail; fo of the 
Grantee of /otum ſtatum ſuum, c. 


Reſolved, | 


Ch.1s. / * Averments. 


Reſolved, A collateral Warranty may be gi- 
yen in Evidence, and found by-the Jury. 
The Chief Juſtice held, That by the Feoff- 


ment of the Conuſee, the Remainder was not 


diſplaced, nor put to a Right, for his Fee-fimple 


and his Fee determinate paſs ; and the Feoff- 


ment, which in itſelf is not tortious, cannot 
be tortious to another. Otherwiſe it is when 


Tenant for Life, or Remainder in Tail, &c. 


makes a Feoffment, for the Feoffment iiſelf is 
tortious. | TE 

Note ; There are ſome Titles to which a 
Warranty doth not extend; as in the Caſe of 
an Exchange, Condition. upon a Mortmain, 
Conſent to a Raviſher, &c. for in theſe Caſes 
no Action lies, in which Voucher or Rebutter 


may be; neither ſhall a Deſcent take away 


Entry in theſe Caſes, and cannot be diſplaced 
out of their original Eſſence. Collateral War- 
ranty ſhall bar Dower, and yet an Action is 
given for this. But a Fine, Sc. and five 
Years bar theſe Titles and Dower alſo, if an 
Action be not brought in Time. Seymour”s 
Caſe, Lib. 10. 96. 

Buckler and Harvey's Caſe, Lib. 2. 55. 

Tenant for Life teaſes for four Years, and af- 
terwards grants the Lands to C. from Midſum- 
mer next for Life; after the Feaſt the Leſſee for 
Years attorns, then the Grantee enters and leaſes 
at Will; to which Tenant at Will the Tenant 
for Life levies a Fine come ceo, &c. Remainder 
in Fee enters. 

Reſolved, the Grant was void, for an Eſtate 
of Freehold cannot commence in futuro, and 
the Grant being void at the Commencement, 
the Attornment afterwards cannot make it paſs; 
and that the Grantee was a Diſſeiſor. But if 
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Of 1 Cb. 1 6, 


the Grant had been good at the Commence- 
ment, and was only to have its Perfection by 
a ſubſequent Act, as by Livery upon a Charter 
of Feoffment, Sc. and the Grantee enter be- 
fore the Perfection, he is not a Diſſeiſor, but a 


Tenant at Will. 


Reſolved alſo, If the Fine had been levied 
to the Diſſeiſor himſelf come ceo, Sc. he which 
had the Right of Remainder, may enter for 
the Forfeiture; for it was agreed that the Right 
of a particular Eſtate may be forfeited, and 
Entry given to him who had but a Right. As 
if Leſſee for Years be ouſted, or Tenant for 


Life diſſeiſed, and the Leſſee for Years brings 


an Aſſize, or the Leſſee for Life a Writ of 
Right, Sc. it is a Forfeiture, 

Reſolved alſo, That the Fine being levied 
to the Tenant at Will, it. is a Forfeiture, and 
he which had Right of Remainder may enter, 
and the Tenants for Life and at Will alſo ſhall 
be eſtopped to ſay, quod partes finis nibil hab, 
&c. and of ſuch Eſtoppels which are by Mat- 
ter of Record, and trench to the Diſheriſon of 
them in Reverſion, &c. they ſhall take Ad- 


vantage although they are Strangers to the Re- 


cord, for they are Privies in Eſtate. 

Reſolved alſo, if the Diſſeiſee levy a Fine 
to an Eſtranger, the Diſſeiſor ſhall retain for 
ever; for the Diſſeiſee againſt his own Fine 
cannot claim the Land, and the Conuſee can- 
not enter, for the Right of the Conuſor can- 
not be transferred to him; but by the Fine 


the Right is extinct, whereof the Diſſeiſor ſhall 


have Advantage. But in Croke, 1 Part 482. 
13 Car. it was moved, If the Diſſeiſee, not 


knowing of the Diſſeiſin, levied a Fine to 3 
Stranger, whether that ſhould bar his Right, 


and 


— 


. A. c 


. f- 


7, 
Il 


Ch. I 5. Of Averments. 2 58 5 
and move to the Benefit of the Diſſeiſor, ac- 
cording to Buckler's Caſe; and ſaid, if admit- - 
ted, it would be of very miſchievous Conſe- 
quence; and by two Judges held, That it ſnould 
not enure to the Benefit of the Diſſeiſor, but to 
the Uſe of the Conuſor himſelf; for otherwiſe 
a Diſſeiſin being ſecret may be the Cauſe of 


Diſheriſon of any one who intends to levy a 


Fine for his own Benefit, for Aſſurance of his 


Lands upon his Wife and Children, or other- 
wiſe." 1 {nft. 277. 

Not againſt ſuch Certificates as are a defini- Againſt a 
tive Trial of the Thing certified, as the Biſhop's Certificate. 
Certificate of Excommunication, Baſtardy, law- 
ful Marriage, &c, So Certificates of the Mar- 
ſhal of the Hoſt, which is a Trial; but againſt 
Certificates only of Information it may be: As 
againſt Certificates upon Commiſſion out of any 
Court, or of the Commiſſioners that affirm a 
Man a Bankrupt, which are not triable in a 
Courſe of Law, but Informations, Lib. 7. 14. 

Lib. 8. 121. | 

So of a Return, if it is a definitive Trial Upon 2 Re- 

of the Thing returned, no Averment lieth n. 
againſt it. As the Return of a Sheriff upon 
ſome Writs, as a Writ of Partition, Elegit, 
and of Hab. Corp. from a Mayor, &c. But if 
the Return is not definitive, as upon a Reſcous, 
Oc. an Averment doth lie; and upon this you 
may go to Trial : So if there be a Return to 
endanger a Man's Life, or his Inheritance, an 
Averment may be had againft it. Dyer 348. 
117, So it lieth againſt the Returns of Bailiffs 
of Franchiſes, ſo that the Lords be not preju- 
diced in their Franchiſes thereby. Goldsb, 129, 
139. Pl. 23. 
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In Action for a falſe Return, an Averment 

doth lie againſt the Sheriff's Return, Winch 
100. and ſo it doth in any other Action, than 
in that the Return was made. 


Upon ora Any Averment may be upon a Will, or any 
on 2 Part of it that may help to expound it; and of 


ſtration, it ſuch a Thing that may ſtand with the Will, 
lieth altho!* and may be collected out of the Words. As 


they be un- which Son he meant, Sc. Lib. 8. 31, 41. But 


der Seal of 


parka no Averment againſt or beſides that which is 


expreſſed in the Will, or which cannot be 
gathered to be the Mind from the Words, nor 
of any Thing that doth not cohere with the 
Will; eſpecially, if it be about Lands, as in 
the Lord Cheyney's Caſe, Lib. 3. 68. A Deviſe 
to A. and the Heirs of his Body, the Remainder 
to B. and the Heirs male of his Body, on Con- 
dition, that be or they, or any of them, ſhall nt 
alien, Sc. no Averment ſhall: be taken to 
prove by Witneſſes or other Evidence, that the 
Deviſor intended to include A. within this 
Condition, by the Words he or they ; for the 
Conſtruction of Wills ought to be collected out 
of the Words of the Will in Writing, and not 
by any Averment or Proof out of it. 

Againſt Court It lies againſt the Rolls or Records of Coun- 
Rolls, or up- ty-Courts, Hundred-Courts, Courts-Baron. As 
on them. that there is no ſuch Record, or it is not as it 

is certified. 34 H. 6. 42. 9 E. 4. 4. 
Againſt com- No Averment or Proof is to be admitted 


mon Pre'ump- againſt common Preſumption, as that there 

tion or Rea- | . 

. was more Rent behind, when the Acquittance 

: of the laſt Rent was made. 1 Inſt. 373. Not 
4 againſt common Reaſon, as that Common is 


appendant to a Meadow, or to a Meſſuage. 
Plow. 170. Lib. 4. 37. 


if 
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If the Matter contained in. an Award, and Upon an A- 
the Matter in the Submiſſion do not agree, it ward. 
will hardly be ſupplied by an Averment. Dyer 
„ „„ 16 : 

If the Defeaſance of a Recognizance be Date. 
dated before the Recognizance, it may be 
averred to be delivered at or before the Time 
of the Recognizance entred into. Perkin's 
Caſe, 147. 

Things apparent, or neceſſarily intendable by 
Law, need not be averred : Manfeſta non proba- 
tione indigent : Quod conſtat clare, non debet ve- 
rificart. Lib. 11. 25. Plo. 8. 

Chief Juſtice Anderſon held, Godbolt 131. Device, 
That if one deviſe Lands to the Heirs of 7. S. 
and the Clerk writes it to J. S. and his Heirs, 
that the ſame may be holpen by Averment, 
becauſe the Intent of the Deviſor is written, 
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and more; and it ſhall be naught for that 9 

which was againſt his Will, and good for the 1 

Reſidue. But if a Deviſe be to F. S. and his i 

Heirs, and it is written but to the Heirs of F 10 
7.8. there an Averment ſhall not make it ö 


4 
good to F. S. becauſe it is not in Writing, j | 
which the Law requires; and ſo an Averment „ 
to take away any Surpluſage is good, but not 
to increaſe that which is defective in the Will 
of the Teſtator. But with Submiſſion, if the 
Law ſhould admit of ſuch Averments, it would 
be as miſchievous one Way as the other, and 
no Man could know by the Words of the 
Will, what Conſtruction to make, nor what 
Advice to give; but this ſhall be controuled by 
collateral Averments out of the Will, and in- 
ſtead of proving the Teſtator's Will, it would 
be the deſtroying of it. 


R 4 Ti 
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Partition. 


Conſidera- 
tion. 


Uſes, 
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Tf the Partition be by Writ, although it be 


unequal, yet it ſhall not be avoided by Aver. 
ment, but ſhall bind the Feme Caverts. And 


ſuch Averment againſt the Return of the She- 
riff ſhall not be good. 1 IA. 171. | 
A valuable Conſideration in a Bargain and 


. Sale not expreſſed, may be averred. 2 Inf, 


672. 

Conſideration which conſiſts with the 
Deed, and not repugnant, may be averred ; 
as in a Bargain and Sale, if a particular Con- 
ſideration be exprefſed, and the general Clauſe 
of other good Cauſes and Confiderations, or with- 
out that general, Clauſe, yet other Conſideta- 
tions may be ſhewed : So if the particular Con- 
ſideration be Love and Affection, yet Payment 


of Money may be ſhewed: fo a precedent In- 


tent of Uſes, and to levy a Fine, may be ſhew- 
ed to guide the Uſe of the Fine. Roll. Tit. 
Uſes, 790. 

As f I covenant by Deed to purchaſe Land, 
and then to levy a Fine, or make a Feoffment 
thereof to the Uſe of another, and afterwards 


purchaſe and levy a Fine, or make a Feoffment, 


this Uſe ſhall riſe; for the Deed is an Evidence 
of the precedent Intent, and the Uſes of a 
Fine or Feoffment may be directed by the pre- 
cedent Intent, and yet ſuch Intent is coun- 
termandable. But a Covenant to purchaſe 
and ſtand ſeiſed of Lands to Uſes, ſhall not 
raiſe the Uſe after the Purchaſe, becauſe the 
Uſe is to riſe by the Deed, and at the Time 
when the Deed was made, there was no Eſtate 
in the Land. Mid. 


So if one Joint-tenant covenant to ſtand 


ſeiſed of his Companion's Part, if he ſurvive, 


yet no Uſe ſhall rite if he did ſurvive, becauſe 
at 


Ch.18.' . Of Averments. 


at the Time of the Covenant, he could not 
grant nor charge the Land. 461d. 

'Tis true that a Fine ſur Grant & Render, pins ſur Grant 
unleſs it be in ſpecial Caſes, cannot be averred & Render. 
by Parol to be to any other Uſe or Intent than 
what is expreſſed in the Fine, Feoffment, or 
other Conveyance : But there is a, Diverſity 
betwixt a Uſe and Conſideration ; for when a 
Fine, Feoffment, or other Conveyance, im- 
port an expreſs Conſideration, a Man may aver 
by Word another Conſideration, which may 
ſtand with the Conſideration expreſſed ; but 
the Parties cannot by Parol aver any other 
Uſe than is contained in the ſame Conveyance. 
Alſo no Averment ſhall be againſt the Conſide- 
ration expreſſed ; but yet in ſome Caſes a Fine 
fur Grant & Render may be ruled and directed 
in Part by Averment per parol: And this is 
when the original Bargain and Contract be- 

twixt the Parties is by Indenture or other 
Deed z as where it is agreed by Indenture, that 
a Fine ſhall be levied of certain Lands, by the 
Name of a certain Number of Acres, to divers 
Perſons, and that they ſhall grant and render 
the Land again in Fee-ſimple, which ſhall be 
to certain Uſes, the Fine is levied of the 
Land; but there is ſome Variance betwixt the 
Number of Acres comprized in the Fine; or 
the Fine is levied to one of the Parties only, 
who grants and renders the Land, ſo that 
there is a Variance betwixt the Covenant and 
the Fine, either in the Number, Time, or Per- 
ſon, Fe. yet this Fine ſhall be averred to be 
to the Uſes in the Indentures. For the In- 
tent of the Parties, and the Subſtance and 
Effect of their original Bargain and Agree- 
ment, is chiefly to be regarded in all Con- 
4 | veyances; 
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veyances; and therefore the Law allows an 
Averment by Parol, to reconcile the Fine and 
Indentures, although this Sort of Fine imports 
à Conſideration in itſelf, and regularly by a 
naked Averment by Parol cannot be averred 
to be to any other Uſe or Intent, than is com- 
prized in the Fine itſelf; but by Deed it may 
. . | 5 
And although the Fine be of ſo high a Na- 
ture, that it will not permit naked Averments 
againſt the Purport and Conuſance of the Fine; 
pet when the Law requires one of Neceſſity, 
and for Conformity, to join with another in a 
Fine, the Law permits to ſhew the Verity of 
the Matter, to avoid Prejudice and Confuſion. 
As where Baron and Feme an Infant levy a 
Fine, which 1s reverſed for the Nonage of the 
Wife, the Baron and Feme ſhall have Reſtitu- 


tion preſently, and the Conuſee ſhall not detain” 


this during the Coverture; for all the Eſtate 
paſſes from the Feme, and the Baron joins for 
Neceſſity and Conformity; and therefore the 
Law permits that the Verity of this ſhall be 
ſhewed, and that the whole Eſtate ſhall be re- 
ſtored to the Wife, durmg the Life of the 
Huſband. Worſely and his Wife againſt Char- 
nock, 30 & 31 Eliz. Lib. 2. 97. 

What may be averred contra & preter Re- 
cords, Fines, Recoveries, Deeds, Wills, Ge. 
is very requiſite for a good Practiſer to be 
ready in, and therefore I have here given this 
Taſte, referring him to the Books at large, 
where he may ſee what Averments he in Re- 
mainder, the Heir in Tail, the Wife, her 
Heirs, Eſtrangers, Privies, Parties, &c. may 
have to Fines, Recoveries, Cc. Lib. 1. 76. 
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Lib. 2. 77. Lib. 4. 71. Lib. 9. 140, 141. Lib. 
2. 65. Lib. 2. 88. Lib. 10. 30, 96. Lib. 3. 
51, 88. Lib. 4. 74, Ge. 

The Knowledge of Evidence is ſo benefi- Note; The 
cial and neceſſary for all Practiſers in the Law, Chapter of 
that none can know too much, be too well kn we ” 
verſed, or too often converſant in it, There- pry ir WW 
fore to compleat this "Treatiſe, eſpecially in Evidence is 
this Particular, I have drained the Law Books good, and 
of all, or the moſt principal Caſes relating to What not. 
it; and have added ſome Obſervations very fit 
for the Unlearned to know ; and I hope not 
ft for the Learned to rejet, 
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Acceſlary to 
be tried 
when the 
Principal is 
pardoned or 
admitted to 
his Clergy. 


CHAP. Xv. 


Brief Obſervations relating to Trials in 


Capital Caſes, 


Acceſſary. 


F the Principal be acquitted, or convict 
only of Manſlaughter, or ſe Defandendo, 


or before Attainder hath his Clergy or Par- 


don, or die, the Acceſſary ſhall not be ar- 
raigned. So if che Principal ſtand mute, Hale 
P. C. 221. 

2. If the Principal appears not, the Acceſ- 
ſary ſhall not be tried, uoleſs he will. Bid. 
222. 

3. Where a new Felony i is made by Statute, 
it ſeems that there is no Acceſſary, unlefs ſpe- 
cially enacted. 1bid. 223. Quere, for Co. 3 Inft. 
72. is otherwiſe. 

4. A Man being acquitted as Principal, can- 
not be arraigned as Acceſſary; but if acquit- 


ted as Acceſſary, he may be arraigned as Prin- 


cipal. Ibid. 224. 

5. Where there are two Principals and one 
Acceſſary, if one of the Principals be found 
Not guilty, the Acceſſary is diſcharged. Co. 
2 Inſt. 183. 

By 1 Anne, cap. q. it was enacted, That if 
the Principal be convict of Felony, ſtand 
mute, or challenge peremptorily above twenty 
Jurors, the Acceſſary may be proceeded againſt 
as if ſuch Principal Felon had been attainted, 
notwithſtanding ſuch principal Felon be _— 

_— 


Ch. 16. 


— — OO 


Ch.16. Brief Obſervations, &c. 


ted to his Clergy, pardoned or otherwiſe deli- 
vered before Attainder. | 

Such Acceſſary being convicted, or if he And ſuffer as 
ſtands mute, er challenge as aforeſaid, ſhall if the Frinci- 
ſuffer as if che Principal had been attainted. OP 13 

By 5 Anne, cap. 3 1. it is enacted, That if 8 
any Perſon ſhall receive or buy knowingly poet 
any ſtolen Goods, or knowingly harbour of golen Goods 
conceal Felons, he ſhall be taken as Acceſſary deemed Ac- 
to the Felonies, and being convicted ſhall ſuffer ceſſaries. 
Death as a Felon. 

If the principal Felon cannot be taken, ſo Such Acceſ- 
as to be convicted, yet the Perſon buying ſtolen faries may be 
Goods, or receiving a Felon knowingly, may eee 
be proſecuted for a Miſdemeanor, to be puniſh- principal is 
ed by Fine or Impriſonment, or other corporal taken. 
Puniſhment, as the Court ſhall think fit; 
which ſhall exempt the Offenders from being 


puniſhed as Acceſlary, if the Principal be after 


593 


convict, 
Vide Attainder 3, Bar 1. 


Accuſalion. 


1. By the Statute 37 E. 3. c. 18. Promoters 
of Suggeſtions to the King were to incur the 
Pain which the Accuſed ſhould ſuffer, in caſe 
the Suggeſtion hold not; but that Clauſe was 
repealed by 41 E. 3. c. 9. and the Penalty 
changed into Fine and Impriſonment, and Da- 
mages to the Party grieved. | 


Action. 


1. Action lies after Trial and Acquittal (of 
Felony) for unjuſt and malicious Proſecution. 
400 l. Damages were recovered in the Com- 

| mon 
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Brief Obſervations relating Ch. 16. 


mon Pleas after Trial in the King's Bench. 


The Caſe of the five Frenchmen. Vide Lord 
Hollis's Narrative, p. 42. 


5 Appeal. | 

r. An Appeal for the Death of her Huſ- 
band is proſecuted in- the Office of civil Pleas 
in the King's Bench, and not in the Crown- 
Office; and the Woman may proſecute by 
Attorney, made by Warrant under Hand and 
Seal, acknowledged by the Party in Court, 
or proved by Witneſſes. 2 Jones 210. Warren 
and Verdon. 8 


2. Principal or Acceſſary in Murder being 
acquitted within a Year and a Day after the 


Fact, the Juſtices ſhall not let them go at 


large, but either remand them to Priſon, or 
bail them till the Year and Day be up, in which 


Time the Wife or next Heir of the Party ſlain - 


(whether the Offender be attaint or acquitted) 
may proſecute their Appeal, in Caſe the Be- 
nefit of Clergy hath not been allowed, The 
Appellant muſt commence the Appeal in pro- 
per Perſon, but may after appoint an Attor- 
ney to proſecute it (fave only in ſuch” Caſes 
where Battle lieth). Sat. 3 H. 7. c. 1. ſee. 15. 
& infra. | | 

3. No Man {hall be taken or impriſoned 
upon the Appeal of a Woman for the Death 
of any other than her Huſband. Mag. Chart, 
c | 


Vide Particeps Criminis 1. 


Arraigumeni. 


4 


Ch.16. 10 Trials in Capital Caſes. 


Arraignment. 


1. A Priſoner at the Time of his Arraign- 
ment ought not to be in Irons. Hale P. C. 212, 
Quere. 

2. After an Attainder of Felony, the Priſoner 
may be arraigned of Treaſon, Lid. 231. 

2. When the Defendant hath pleaded to the 
Indictment, Not guilty, the Clerk on Behalf of 
the King, or his Attorney General, by Way of 
Replication, ſays Culprit, i. e. Culpriſt, which 
is an Averment of his Guilt; and a taking of 
Iſſue thereupon, as much as paratus eſt verifi- 
care quod Culpabilis eſt ; the like as in Civil 
Actions, & hoc paratus eſt veriſicare, priſt in 
French fignifying the ſame with paratus in 
Latin; then the Priſoner being demanded how 
he will be tried, anſwers, By God and the 
Country, which is the ſame with a Rejoinder 
and joining Iſſue in a Civil Action, concluding 
& de hoc ponit ſe ſuper Patriam. So that 
upon all Arraignments, there is a Formality of 
Pleading obſerved, in Effect the ſame as in 
Civil Actions. : | 

Vide Trial 6, 


Arreſt of Judgment. 


1. Four Days are regularly given to move 
in Arreſt of Judgment; but the Court may 
enlarge the Time if they pleaſe, and according- 
ly eight Days were given to Oales. Oates's 2d 
Trial 56, 57. 

2, Of old Time the Party convicted had at 
leaſt thirty Days, to ſhew ſome Matter to ar- 
reſt Judgment, which now (ſays Sir Ed. Cote) 

| is 


595 


. mitted for Felony or Treaſon, if not (upon 


of 


Brief Obſervations relating Ch.16, 


is gone in diſſuetudinem; and great Expedition 


is now made in Pleas of the Crown concerning 
the Life of Man. Sed de morte hominis nulla 


"et cunfatio longa. Co. Lit. f. 134. ö. 


Attainder.. 
1. Attainder may be falſified by the Party, 
by Writ of Error; or by-others, as a Purcha- 


for in ſome Caſes, if he purchaſed before the 


Attainder, and after the Time of the Felony 


ſuppoſed, Vide Hale P. C. 270. 


2. If the Attainder was by ſuch as had no 
good Commiſſion, the Party himſelf may fal- 
ſify. 1d. ibid. Þ 


3. Principal is attaint, and then the Acceſ. 


ſary ; Principal reverſes his Attainder, the At- 
tainder of the Acceſſary is ipſo facto avoided, 
Id. Ibid. | 

4. Attaint of Treaſon, and then the Trea- 
ſon is pardoned by Act of Parliament, the 
Party or Heir ſhall- falſify. Bid. 271. 


ꝗL 


Bail. 


1. D Y the Statute of 31 Car. 2. cap. 2. a Writ 
of Habeas Corpus may be granted in 


Vacation Time by the Lord Chancellor, or 


any Judge or Baron of the Coif, returnable in- 
mediate, who are impowered to bail the Pri- 
ſoner (if bailable) to appear at the King's Bench 
the next Term or Aſſizes, &c, Seti. 3. The 
Priſoner who wilfully neglects two Terms, 
ſhall not have the Benefit of a Habeas Corpus 
in the Vacation Time, Sc. 4. Perſons com- 


their 


1 
y 
5 
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Ch.16. to Trials in Capital Caſes, 


their Petition in open Court, the firſt Week 
of the Term, or firſt Day of Seſfions, EFc.) in- 
dicted the next Term or Seffions, Sc. ſhall be 
bailed, unleſs it appear by Oaih, Thar the 
Witneſſes for the King cannot be produced fo 
ſoon; and if not indicted the fecond Term or 
Seſſions, Sc. he ſhall be totally diſcharged, 
Ser, 7. If the Lord Chancellor, or any of the 
Judges aforelaid, ſhall in the Vacation Time, 

View of the Copy of the Commitment, 
of Oath made that ſuch Copy was denied, 
deny a Writ of Habeas Corpus; he ſhall torteit 
to the Priſoner or Party grieved 5001. Se. 10, 
Sheriff or Officer neglecting or refuſing to 
obey the Writ, or to deliver a true Copy of 
the Commitment within fix Hours after De- 
mand, ſhall forfeit to the Priſoner, for the 
firſt Offence 100 J. for the ſecond Offence 
200 J. and loſe his Office, Se. 5. (unleis the 
Commitment be for Felony or 1 eaſon plain- 
ly and ſpecially expreſſed in the Warrant of 
Commitment), _ 

2. Perſons taken for the Death of a Man, 
or by Command of the King or his jul: ices, 
Perſons ow!lawed, abjured, Provers and ſuch 
as are taken in the Manner, Prifon-breakers, 
Thieves openly defamed and known, Appel- 
lees by Provers, (during the Life of ſuch Pro- 
vers) Hovuſe-burners, Counterfeiters of the 
King's Seal or Coin, excommunica ed Per- 
ſons, and Traitors, are not repleviable (or 
bailable) by common Writ, or withour Writ, 


Weſtm. 1. (3 E. 1.) c. 15. Vide Hale P. C. 98. 


infra. 

3. Perſons guilty of Larceny by lnqueſts ta- 
ken before Sheriffs or Bailiffs, or of Perry Lar- 
ceny, not before detected, or acceſſary unto 

Vor. II. 8 any 
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Brief Obſervations relating Ch.16, 
any Felony, or only guilty of ſome Treſpaſs, 


for which he ought not to loſe Life or Mem- 


ber, are bailable by good Sureties. Stat. ub; 


ſup?. To bail thoſe who are not bailable, and 


refuſe to bail thoſe who are, is puniſhable by 
Fine and impriſonment. Sat. ub; fupra. Hale 


P. C. 97. 


4. Let the Court of King's Bench has bailed 
one indicted for Murder at the Quarter-Seſ. 
ſions in Suſſex, the Indiftment being removed 
by Certiorari into that Court, after he had 


been arraigned, and pleaded Not guilty. The 


Bail were four ſufficient Perſons, Corpus pre 
Corpore. Farringion's Caſe, Mich. 34 wy 2, 
2 Jones 222, 

5. Juſtices of Peace cannot bail but where 
they have Cognizance of the Cauſe, and 
therefore if a Man be taken upon a Proceſs of 
Rebellion out of Chancery, they cannot bail, 
14. 105. 

1 By the Statutes of 3 H. 7. c. 2. and 
1&2 Pb. & M. c. 13. two Juſtices of Peace 
are impowered to bail in Caſe of Felony. Hale 
P. C. 105 

A Bail for a Priſoner cannot be a Wit- 
1 for him, unleſs the King's Counſel conſent. 
Hambden's Trial 32. 


8. By Stat. 1, & M Sefſ. 2. c. 2. it is de- 


clared and enacted, (inter alia) That exceſſiue 
Bail ought not to be re uired, nor exceſſrue Fines 


impoſed, nor cruel and unjuſt Puniſhments in- 


flited, and that all ly and Promiſes of 


Fines and Forfeitures of particular Perſons before 
Conviction are illegal and void. 
Vide Appeal 2. 
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Ch.1b. ts Trials in Capital Caſes, 


Bar. 


1. Where a Man is convict upon an Indict- 
ment of Manſlaughter, and hath had his Clergy, 
this is a Bar to an Appeal after brought, though 


it be of Murder, for the Fact is the ſame. Hale 
P. C. 247. 


Baron. Peer. 


1. A Baron of the Realm being a Witneſs, 
ſits covered after his Evidence is over. So alſo 
where he hath been a Party in Treaſon, if he 
hath his Pardon. Hamb. Trial 17. 8 

2. Evidence againſt the Honour of a Peer of 
the Realm who gives Evidence for the King, 
thereby to render him incredible, as to make 
him an Atheiſt, Sc. not admitted. Hamb. 
Trial 37, 38. 

Vide Trial 16. Clergy 4. ay 


nn 


Challenge. 


1. HRiſoner may challenge peremptorily in 

P Capital Caſes, —— his Life is 2 
cerned, but not in leſſer Offences. Reading's 
Trial 8. 

2. Allowed for a good Cauſe of Challenge 
to one of the Petty Jury, if he hath been of 
the Grand Jury that found the Bill. Oates's 
ift Trial 1. a 

3. In Treaſon the Priſoner accuſed may 
challenge thirty-five z and therefore there is a 
Return generally of fixty or eighty, and when 
he has challenged as many as he pleaſes, the 
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Brief Obſervations relating Ch.16, 


twelve Men that ſtand next are to be of the 


Jury. Lord RuſſePs Trial 31. 

4. Peremptory Challenge is not allowable, 
but where the Life of Man comes in Queſtion, 
At Common Law he might have challenged 

mptorily thirty-five, that 1s under three full 
uries; if he challenged above, he ſhould be 
hanged : But by the Stat. 22 H. 8. c. 4. made 
perpetual by 32 H. 8. c. 3. it is reduced to 
twenty; and if he challenge above twenty, he 
ſhall not be therefore hanged, but his Challenge 
ſhall be over-ruled, and put upon his Trial: 
Vet quere Hale P. C. 259. But in Caſe of 
Treaſon or Petty Treaſon, the Challenge of 
thirty-five is reſtored by Stat. 1 & 2 Pb. & M. 
10. Hale P. C. 
Vide Mute 1. 


Clergy. 


— 

1. Where Clergy is allowable, it is to be 
allowed as well where the Party is convict by 
Confeſſion, as by Verdict, and where he ſtands 
mute. Hale P. C. 231. 


2. One admitted to his Clergy ſhall, not- 


withſtanding his Purgation, anſwer for other 
Offences formerly committed, Stat. 8 Eliz. c. 4. 
Before, (by Reaſon of the Stat. 25 E. 3. 5. 
which ſays, a Clerk ſhall be arraigned of all 
his Offences at once) Auterfoits convit? and 
Clergy had been a Bar to an Arraignment of 


any other Felony, though not within Clergy. 


Hale P. C. 249. 

This poſſibly may be the Occaſion of that 
Error, which the leſſer Criminals at the Old 
Baily ſo often uſe, when they plead Guilty to 
this and all other Felonies within the Benefit 


of 
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Ch.16. t Trial in Capital Caſes. 


of Clergy ; though they are as often told they 
can plead only to what they are indicted. 

3. None ſhall have the Benefit of Clergy 
twice, unleſs he be _ in Orders. Stat. 4 H. 
7. c. 13. Hak P. C. 23 | 

4. Eedlefiaſtical Perfons being convict of 
Manſlaughter, and having their Clergy, ſhall 
not be burnt in the Hand, propter ordines, 
Hob. 288, 294. Neither ſhall a Baron of this ; 
Realm, in the like Cafe,” be burnt in the 
Hand, propter bonorem. "on 1 Ed. 6. c. 12. 
Jeck. 14. ' 

5. The King may pada? \Doraleg in the 
Hand after Conviction, and that as well in an 
Appeal as upon an Indidtment: And the 
Burning being pardoned, he ſhall be delivered 
out of Priſon of Conſequence. Co. Rep. J. g. 
J. 50. Biggin's Cale. 

6. A Man diſcharged of Burning in the 
Hand ſhall be immediately diſcharged of his 
Impriſonment. Co. ubi ſup*. Yet the Juſtices, 
if they ſee Cauſe, may detain the Party in 
Priſon for ſome Time, not exceeding a Year. 
Stat. 18 Elix. c. 7. ſect. 2, 3. 
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7. By the 3 C 4 V. & M. 9. it end weste 
ed, That if a Woman ſhould be convicted of — the Be- 
any Offence, for which a Man might have the , „ 


Benefit of his Clergy; upon her Prayer 0 


have the Benefit of this Statute, Judgment of 
Death ſhall not be given againſt her, but ſhe 
ſhall ſuffer the ſame Puniſhment a Man ſhouldd 
ſuffer in the like Caſe. 


" 
: 
Z —— — — — — 3 — 4 — n — * 
25 0 4 jy f . N 
: « og K 4 7 . 1 A. « 
J 0 — * * — > * _ 0 1 1 — * 2 , 
Sr wa | Hy ee. —— w — 
* — — A 
— a 
— — — - . —_ 
- ——— 


TIES 


8. By the ſame Statute, Clergy was taken e 
away from ſuch as ſhould break ay Dwelling- Shops; Sec. 
houſe, Shop or Warehouſe thereunto belong - and ſtealing 

the Value of 


55, excluded Clergy, 


83 ing 


LO 


2E 1 <> = _ — 5 - 
— ———_— Ce + -- 
bw * 
0 3 2 d * 311 A 
* * 
— — 


—— — — 5 * »® 
——— ct. * 
— 4 . [_ — «Sas —AaN T4. . 


- + 
—— 5 = 
_ 3 — 2 — 


— 
— 


vn. b 
7 
1 
— i 


602 Brief Obſervations relating Ch. 16. 
ing, or therewith uſed in the Day-time; and 
feloniouſly take away Money or Goods to the 


Value of five Shillings, though no Perſon were 
therein. | . 


| Perſons fteal- 9. By 10 C11 V. 3. cap. 23. it was enact- 


. 


the Value of five Shillings, though ſuch Shop, 
Sc. were not broken open, and whether the 
© Owner or any other Perſon were or were not 
in ſuch Shop, &c. And whoever ſball aſſiſt 
in the committing ſuch Offence, being thereof 
convicted, ſhall loſe the Benefit of Clergy. - 
Reading t- 10. By 5 Anne, cap. 6. If any Perſon ſhall 
ken away. be convict of ſuch Felony, for which he ought 

to have the Benefit of Clergy, and ſhall pray 
the Benefit of this At; he ſhall not be re- 
quired to read, but ſhall be puniſhed asa Clerk 
| convict. 
"Perſons fieal- II. By 12 Anne, cap. 7. Perſons ſtealing 
| Ing the Value Money or Goods to the Value of 40s. out of 
. — = of any Dwelling-houſe or Out-houſe thereto be- 

Wellng- 


eee longing, though ſuch Houſe or Out- houſe are 


ded Cleroy. not broke open, they and their Accomplices 
** are excluded the Benefit of the Act which 


comes in the Room of Clergy : Provided it do 
Not to extend not extend to Apprentices under fifteen Years 
to Appren- of Age, who rob their Maſters. Perſons get- 
tices underfif- ting into a Houſe by Day or Night, with an 
— out Intent to commit Felony, who in the Night- 
3 Hose, time ſhall break the ſaid Houſe to get out, 
excluded ſhall be deemed guilty of Burglary, and ex- 


Clergy. cluded the Benefit of Clergy. Bid. 


Commitment. 


a ww oo 
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Commitment. 


1. People apprehended upon Suſpicion of 
Robbery, and had before a Juſtice, ought not 
to be committed without Oath. Lord Hollis's 


Narr of the Trial of five French Gentlemen, 


555 | PR. 9 

5 Subjects of this Realm committed for any 
Crime, ſhall not be removed into Cuſtody of 
any other Officer, unleſs by Habeas Corpus, or 
ſome other legal Writ in due Courſe of Law, 
or in Caſe of Fire, Infection, or other neceſ- 
ſity. Stat. 31 Car. 2. c. 2. ſect. 9. 


3. No Perſon, who ſhall be delivered or ſet 


at large upon any Habeas Corpus, ſhall be again 
re · committed for the ſame Offence, by any 


Perſon or Perſons whatſoever, other than by 


the legal Order or Proceſs of ſuch Court where- 
in he ſhall be bound by Recognizance to. ap- 
pear, or other Court having Juriſdiftion of the 
Cauſe. Stat. 31 Car. 2. c. 2. ſet. 6. 

4. No Subject inhabiting in this Realm, 
ſhall be ſent Priſoner into Scotland, Ireland, 
Jerſey, or any Foreign Parts, except Perſons 
contracting to be tranſported, or Felons pray- 
ing Tranſportation. 31 Car. 2. c. 2. ſe, 12, 
135 14. 


Confeſs. V. Overt-A 5. 


1. Parties have ſometimes confeſſed them- 
ſelves Guilty, falſy. The Cafe of Harriſon of 


Campden in Glouceſterſhire, who appeared alive 


many Yeais after three had been hanged 
for his Murder, one of which confeſſed. Alſo 
the Truth of Witches confeſſion againſt 


8 4 themſclves 
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Brief Obſervations relat ing Ch. 16. 
themſelves hath been often doubted; it ſeems 


therefore that there ought to be good Cir. 
cumſtances concurring. 


1. Copy of Indictment, or Council, in Caſes 


of Treaſon, not grantable by Law.  Sidn, 
Trial 7. And this, notwithſtanding 46 E. z. 


which (as Mr. Sidney alledged) provides that 
tout gents ſhall have a Copy of every Record, 
Did. 9, 10. 6 BY a 

2. But now by the Sat. 7 W. 3. c. 3. Every 
Perſon accuſed of indicted for High Treaſon, 
whereby any Corrupiion of Blood may be 
made, or for Miſpriſion of ſuch Treaſon, ſhall 
have a Copy of the whole Indictment (but 
not the Names of the Witneſſes) five Days at 
leaſt before the Trial; his Attorney or Agent 


requiring the ſame, and paying Fees for Wri- 


ting, not exceeding 5 s. 

3. Alſo by the faid Statute, ſuch Perſon ſhall 
have a Copy of the Jurors who are to try him, 
at leaſt two Days before the Trial. 

4. Before the ſaid Statute, the Priſoner might 
not have a Copy of the Indictment, but was 
ſometimes indulged a Copy of the Panel, 


though it was not his Right, Lord RuſePs 
Trial 29, 30. 


Council. 


1. In collateral Matters, any one may be of 
Council with the Priſoner, without Aſſignment. 
2 Jones Rep. 180, O Carm's Caſe. 


2. Priſoner 


mv G «= A eee & 


Ch. 16. 40 Trials in Capital Cafes, 


2. Priſoner hath not Council in Treaſon, be- 

cauſe the Proof muſt be plain. Colm. Trial 17. 
Co. 3 Inſt. 137, 
3. In thoſe Caſes where a Man can have 
no Council, (as Treaſon, &c.) the Court is 
of Council for him; but where he may have 
Council the Judges are not of Council for the 
Priſoner. Oates's 1ſt Trial 66. 

4. Council in Treaſon not grantable, ex- 


cept in ſome ſpecial Point of Law 4 there Coun- 


cil may be granted. Sidn. Trial 7. Co. 3 Inſt. 
L999 | A 
5. But now by the Statute of 7 W. g. c. 3. 
If any Perſon indicted for High Treaſon, 
whereby any Corruption of Blood may be 
made, or Miſpriſion of ſuch Treaſon, ſhall de- 
fire Council, the Court before whom he ſhall 
be tried, ſhall aſſign him ſuch Council as he de- 
fires, not exceeding two, who ſhall have free 
Acceſs to him at ſeaſonable Hours. 

6. A Priſoner indicted, and demanding 
Council, and having it, if he refuſes to plead 
as his Council adviſes, Judgment ſhall go againſt 
= as his Crime requires. 3 Cro, 175. Feffe's 
Caſe. 

7. What the Priſoner may alledge to obtain 
Council as to Matter of Law, ſee Co. 3 Inf. 
137. viz, Such Matters as may make the Pro- 
ceedings erroneous, and of ſuch it is lawful for 
any Man then preſent in Court, to inform the 
Court. Co. 3 Inſt. 29 & 137. 


County. 


1. In Trials of Treaſon, it is not material 
that the Fact be proved to be done in the 
particular Pariſh laid in the Indictment; it is 


ſufficient 
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Brief Obſervations relati ng Ch.16, 
ſufficient if proved to be done in the County, 


in any other Pariſh. Charnock's Trial 71 © 
alibi. 


Vide Place 1. Trial 11, 12, 


e 


» 
— „ 


— — 


Defence. 


Y Vi. Wilkams, in all Caſes where a Per- 
ſon ſwears directly againſt a Defendant, 
the Defendant, or his Council, (in Caſe: the 
Cauſe admits of Council) muſt endeavour to 
ſhew from Circumſtances ariſing out of the 
Fact, and farther Circumſtances attending the 
Fact, and by probable Arguments, and rea- 
ſonable Inductions out of the Evidence, that 
the Defendant is Not guilty : This where di- 


rect Evidence of his Innocence cannot be had, 
Hambden's Trial. 19. 


Demurrer, Vide Plea. 


Depoſutions. 


1. In Trial for Murder, Depoſitions taken 
before the Coroner miay be read for Evidence, 
if the Party be either Dead or beyond the 
Seas. Secus, Depoſitions taken before a Ju- 
ſtice of Peace, 2 Jones Rep. 43. yet Hale P. 
C. 263. ſays, Depoſitions before a Juſtice may 
be read; but in Prudence the Juſtice or his 


Clerk ought to be ſworn to the TR of the 
Examinations. 


Evidenct. 


Ch 


1. 


Ch. 16. 10 Triak in Capital Caſes. 


Evidence in Criminal Matters. 


1.T F a Man be indicted upon the Stat. of 


Stabbing, 1 Fac. 1. c. 8. and the Evidence 
is, that the dead Perſon ſtruck firſt, whereby he 
is out of the Statute; yet this will maintain a 


general Indiftment for Manſlaughter ; for this 


is an Indictment at Common Law as well as 
by the Statute; and though the Priſoner proves 
himſelf out of the Statute, yet he is not out of 
the Charge in the Indictment. Gilb. Law of 
Evid. 272. 2 | 

2. A Witneſs may make uſe of Notes to 
refreſh his Memory, but his Teſtimony muſt 


not be meerly to read them. Coleman's Trial 


48. | 

3. A Man may give Evidence though he be 
(worn of the Jury. Reading Trial 11. 

4. Printed Trials not allowed to be cited 
for Evidence. 5 7e. Trial 45. Lang born's 
Trial 17, 50. 

5. Hearſay, or a Report of what another 
Man ſaid, is no Evidence againſt the Priſoner. 
Lang. Trial 22. Lord Ruſſel's Trial 48. See 
poſtea. 

6. If a Woman were indicted for killing her 
Baſtard, formerly the Evidence ought to have 
been, that ſhe actually killed it; but now by 
the 21 Fac. 1. c. 21. the very endeavouring to 
conceal the Death is Evidence of Murder, un- 
leſs ſhe contradict it by another Proof, and 
prove at leaſt by one Witneſs that the Child 
was Still-born. Gilb. Law of Evid. 271, 272. 

7. An Approver (who is one that confeſling 
himſelf guilty of a Felony accuſes another of 
the ſame Crime) hath a Penny a Day ; by 

North 
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North Chief Juſtice, to ſhew that Oates and 
Bedlows*'s Maintenance from the King was no 
Objection againſt their Evidence. Zang. Trial 
27. 

8. A Copy of a Record in the: Lords Houſ: 
would nor be admitted to be given in Evidence 


ant orn's Trial, (p. 44.) nor was he al. 


lowcd 10 prove by Witneſſes what Oates had 
affirmed in Relation ro him at n Trial. 
Lang. Trial 45, 49 

9. The Journal of the Houſe of Corr, 
no Evidcuce; becauſe they have no Power to 
give an Oa h, but the Proceedings of thi 
Houſe of Peers are Evidence, berauſe that is 
a Court of Record. By Jeffreys Ch. Juſtice, 
Oates's 1ſt Trial 55, An Order. of Court-Ba- 
ron no Evidence, otherwiſe of the Judgment of 
a Court-Leet. Id. ibid. | 

10. If a Witneſs be ſworn to 2 particular 


Thing, and ſpeak to another Matter which he 


was not ſworn to give an Account of, this can 
never be Evidence; by Jeffreys Chicf Jolla. 


_ Oates's 1ſt Trial 65. 


11. Hearſay is admitted for Evidence where 
it is to eſtabliſh another Witneſs's Teſtimony 
as where a ſecond ſwears that he heard the firſt 
Witneſs declare the ſame Thing formerly. 
Oatess 1ſt Trial 70. 

12, Where two Facts are alledged of the 
ſame Man, and it be queſtioned whether it be 
the fame Man, it is ſufficient that it is ſo re- 
ported; and this is good Evidence, unleſs ſome 
dne elſe of the ſame Name be produced. Oatz:'s 
2d Trial 15. 

13. Indictment that A. gave the mortal 
Blow, and that B. and C. and D. were prefent 
and abetting, the Evidence that B. gave the 


2 mortal 


Ch.16. 0 T rials in Capita! Caſes. 


mortal Blow, and that C. and D. were preſent 
abetting, maintains the Indictment. Gilb. L. 
of Evid. 271. | 

But if two are indicted as Principals, and 
the Evidence proves one Acceſſary, he muſt 
be diſcharged. Glb. L. of Evid, 271. 

14, By Jeffreys Chief Juſtice. Though in 
Strictneſs we do not chuſe to admit of what 
others have ſworn at another Trial, unleſs the 
Party be dead that ſwore it, yet the Priſoner 
is ſometimes indulged fo far as to be admitted 
to prove it. Oatess 2d Trial 40. 

15, If a Man be indicted of Poiſoning, Evi- 
dence of Stabbing does not maintain the In- 
dictment. Gilb. Law of Evid. 270. 

16. On an Indictment of Murder, Self-de- 


fence (ſhould be given in Evidence, and not 


pleaded, becauſe nothing can juſtify a private 
Man's Killing another. Gilb. Law of Evid. 
270. | 
1 7. If the Indictment be of Felony at one 
Day, and the Evidence of Felony at another, 
yet the Jury may find generally againſt the Pri- 
ſoner; but if they give a general Verdict, the 
Priſoner may falſify. Gilb. Law of Evid. 268. 

If the Indictment lay the Evidence at one 
Place, and the Evidence of the Fact done at 
another, in the ſame County, this will main- 
tain the Indictment, Iid. 269. 

18, Evidence may be given in Treaſon, to 
ſhew the Temper of the Priſoner's Spirit, and 
how his Inclination hath been all along, tho? 
that be not the Thing for which he is directly 
called in Queſtion, Kouſe, Tri. 69, 70. 

19. Hearſay from others is not to be ap- 
plied immediately to the Priſoner z however, 
thoſe Matters that are remote at firſt, may 

ſerve 


Brief Obſervations relating Ch. 16. 
ſerve to prove 
racy to deſtroy the King and Government; 
and ſo was the conſtant Rule and Method 
about the Popiſh Plot, firſt to produce Evi- 
dence of the Plot in general. By Ch. Juſtice. 

Sidn. Tri. 56, 

20. No Witneſs admitted to prove what 
another had formerly ſaid in Evidence, tho? that 
Party be now diſabled to come into Court 
himſelf. Hamb. Trial 31. 

21. The Opinion of a Third Party againſt 
the King's Witneſs, on Behalf of the Priſoner 
at the Bar, not admitted as Evidence. As to 
prove that the Lord E. had no good Opinion 
of the Lord H, who gave Evidence againſt 
Mr. H. makes nothing for Mr. H. Ham. 
Trial 36. F 

22. It is not regular to produce any Evi- 
dence without firſt opening it. Rockwood's 
Trial 63. 5 
23. By the late Act for regulating Trials in 
Caſes of Treaſon, 7 W. 3. c. 3. no Evidence 
is to be admitted of any Overt Act, that is 
not expreſsly laid in the Indictment; but it does 
not exclude Evidence in order to prove an 
Overt Act laid, though ſuch Evidence be not 
laid. Rock, Trial 74. 

24. Indictment for Murder ex Malitid, and 
the Evidence is for Killing without Provoca- 
tion or an Offence, or that the Party was com- 


der, for in this Caſe the Law implies the 


Circumſtance of Malice. Gilb, Law of Evid. 

273. 

- 25. Indictment for Murder; if it be proved 

the Words aroſe on a Provocation, the Jury 
may 


there was a general Conſpi. 


28 an unlawful Act; this is proof of Mur- 
0 
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may find him guilty of Manſlaughter, Gilb. 
Law of Evid. 272. 


Vide Baron 2. Depofitions 1. Examination 3. 


Trials 3, 5. 
Examination. 


1. Perſons accuſed of Manſlaughter or Fe- 
lony, who for want of Bail are to be ſent 
to Priſon, muſt be examined before the Ju- 
ſtice before he commits them, and the Ac- 
cuſers bound over to appear and give Evidence 
againſt them at the next Gaol-Delivery, whoſe 
Examination muſt be taken and committed to 
Writing within two Days at the fartheſt, and 
certified by the faid Juſtice, with the Bonds 
or Recognizances of the Accuſers at the ſaid 
next Gaol-Delivery. Sat. 2 C 3 P. & M. 
c. 10. | 

2. Examination before a Juſtice muſt be 
only ſubſcribed to by the Offender, and not 
upon his Oath; but Examination of others 
muſt be upon Oath. Hale P. C. 262. 

3. Theſe Examinations, if the Party be dead 
or abſent, may be given in Evidence; but not 
Examinations relating to a forcible Marriage; 
mg Trial upon the Stat. 3 H. 7. c. 2. Hale P. C. 
263. 

4. Prudence requires that the Juſtice. or his 
Clerk be ſworn to the Truth of the Examina- 
tions. Vide ibid. 


Exception. 
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Exception. 
1. No Exception to Witneſſes in Treaſon, 


becauſe they have been concerned by their 
own ſhewing in the ſame Crime; for they are 
the moſt proper Perſons to be Evidence, none 


being able to detect ſuch Councils but them, 
Lord Ruſſel's Trial 61, 
_ Vide infra Quaſbing 1. Indifiment. 3. 


Execution. 


1. Executions muſt be purſuant to the Judg. 
ment, and cannot be altered by the King, as 
in Felony from Hanging to Beheading. Hale 
P. C. 268, 272. But the King may pardon 
_ > of the Execution, as in Treaſon he may 
pardon all but Beheading. Hale P.C. 272. Yet 
there have been ſome inſtances of beheading 
after Judgment in Felony ; as of Edward Duke 
of Somerſet in the Reign of E. 6. and Mervin 
Lord Audley in the Reign of Ch. 1. ſo of ſome 


Women who have been beheaded, though the 


1 is not fo, neither in Felony nor Trea- 
n. Vide Co. 3 Inf. 211. 

2. If the Sheriff or other Officer, where he 
ought to hang the Party attainted, according 
to his Judgment, or Charge, will burn or be- 
head him, or è converſo; the Law in this Caſe 
implieth Malice. Co. 3 Inſt. 52. | 

3. If a Lieutenant or other, in Time of 
Peace, hang or otherwiſe execute any Man, 


1 — of Martial Law, this is Murder. 16. 
1d. | 


Feng 


he 
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Feme Covert. 2 


1 HE Wife (nor the Wife's Examina- 
1 tion) is not to be produced or uſed, 
neither for or againſt her Huſband. Hale's 
P. C. 263. Co. Lit. fo. 6. 35. Nor the Huſband 
againſt his Wife, except in Treaſon. Raym. 
Rep. p. 1. Mary Grig's Caſe. . 
Fines. V. Bail 9g. 


| | Hahea Corpus. V. Bail 1. 

i | FATE 

 Hearſay. 

See Evidence 4, 9, 13, 14, 15. 

l boo HE two Witneſſes required in Trea- 

: L fon, muſt not give Evidence only by 

e Hearſay. Hale P. C. 262. 

1 0 

e Homicide. 

e 

„ 1. The Preſence, and abetting at Homicidy 
done by another, makes a Man guilty in that 

ge Caſe, as well as in the Caſe of Murder. 2 

8 Tones Rep. 55. 

E. 

0 aa fs . 

of Imdriſonment. 

n, | | | 

ld, . D Sat. M. Ch. 29. No Freeman ſhall be - 


taken, impriſoned, diſſeiſed of his Free- 

hold, or Liberties or free Cuſtoms, outlawed, 
or exiled, nor otherwiſe deſtroyed, unleſs by 
Vor, II. T legal 


legal Judgment of his Peers, or by the Law of 

the Land. And by the Stat. 25 E. 3. c. 4. 

none ſhall be taken, unleſs it be by. Indictment 

or Preſentment of lawful People of the Neigh- 

bourhood in-due Manner, or by Proceſs made 
by Writ original at the Common Law. 


2. No Serjeant at the Mace, Bailiff, or other: 


Officer whatſoever, ſhall convey or carry an 


Perſon in his or their Cuſtody by Writ, Proceſs 


or other Warrant whatſoever, to any Tavern, 
Ale-houſe, or other Victualling or Driokipg- 
houſe without the voluntary Conſent of the 
we Stat. 22, 23 Car. 2. c. 2. ſet. g. 

If the Keeper or Under-keeper of a Pri- 
Bags by too great Dureſs of Impriſonment and 
by Pain, make a Priſoner that he hath in 
Ward to become an Appellor (or Approver) 
againſt his Will, and thereof be attainted, he 
ſhall have Judgment of Life and Member. 
Stat. 14 E, 3. c. 10. Every Impriſonment is 
taken and deemed in Law Duritia,  Durefs ; a 
little Addition to it by the 3 is 100 yo 
* in this Caſe,, Co. 3 Inſt. 

If a Gaoler keep the Prifoncr more ſtrictly 
his he ought, of Right, whereof he dieth, 
this is Felony in the Gaoler by the Common 
Law; and this is the Cauſe that if a Priſoner 
die in Priſon, the Coroner ought to fit upon 
him. Id. ibid. 

5. In all Offences fineable, the Impriſon- 
ment is only to be until the Fine is paid; if 
the Fine be tendred, there is to be no Impti- 
ſonment at all. 1 Vent. 116. 

Vide Commitment 4. 


Indittment. 
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Indif®ment. 


1. The Word Proditorie is neceſſary in all In- 


dictments of Treaſon, Reding's Trial 8. In 


all Indictments of Death, the Word Percuſſit 
is neceſſary, except in Caſe of Poiſoning. Co. 
Rep. lib. 5. fo. 122. So in Rape, Rapuit; in 
Larceny, Felonice, Hale P. C. 207. In Murder, 
Murdravit; for theſe are Vocabula artis. Co. 
5 Rep. 121. b. | | 

2. An Indictment is no more than an Ac- 


cuſation, and in the Nature of the King's 


Count, and may be true or falſe. Co. 9 Rep. 
JS + | 

3. By the Stat. 7 W. 3. c. 3. No Indiftment 
in Caſes of Treafon and Miſprifion of Treaſon, 
or any Proceſs or Return thereupon, ſhall be 
quaſhed on the Motion of the Priſoner, for miſ- 
writing, falſe or improper Latin, unleſs Excep- 
tion for the ſame be made by the Priſoner or 
bis Council, before Evidence given in Court ; 
yet any Judgment given upon ſuch Indiitment 
may be reverſed upon a Writ of Error. The 
Court underſtood this to be before Plea 
pleaded, or at leaſt before the Jury ſworn. 
Rookw. Tri. p. 20. uſq; 36. But the Advan- 
tage of the Priſoner's Council flipping that 
Time was waived, and the Council admitted 
to except as to miſ- writing, miſpelling, falſe 
and improper Latin, before the Evidence 
opened; bur they did nor, for their Exceptions 
were ſaid to be ſubſtantial, which might be 
moved in Arreſt of Judgment after Verdict, 
ub, ſupꝰ. 

Vide Place, County. | 
x Infant, 
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Infant . 


1. Examination-of an Infant of thirteen, nay 
of nine Years of Age, allowed in ſome Caſes, 


Hale P. C. 263. 


2. Infant within Age of Diſcretion kills a 


Man, no Felony; as if he be nine or ten 
Tears old: But if by Circumſtances it appears 


he could diſtinguiſh between Good and Evil, it 


is Felony ; as if he Hide the Dead body, make 


Excuſe, c. but in ſuch Caſes, Execution in 


Prudence is reſpited, to obtain a Pardon. Hale 
P. C. 43, 44. | 


Interruption. 


t. The Priſoner and his Council have been 
heard in the midſt of fumming up the Eyi- 
dence by the Court, to rectify a Miſtake, 
Rookwood*s Trial 71. 

2. No Obſervations ought to be made upon 


the Priſoner's Evidence, till he hath concluded 


co give all his Evidence, admitted for good 
Practice in Lord Mobur's Trial 33, 36. 
Vide Trial 8. 


Jury. 
85 in Capital Caſes a ſpecial Jury ſhall not 


be ſtricken by the Clerk of the Crown in the 


King's Bench, as is uſual by the Secondary in 
Civil Cauſes on Trials at Bar: Thus it was 
ruled in the ſeveral Caſes of Filz- Harris, 0 
Carny and Farrington. 2 Jones Rep. 222. 


2, There 
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2. There is no Panel made in London of 


| Freeholders, there being few Frecholders there 


capable of being impanelled, becauſe the Eſtates 
of the City belong much to the Nobilticy and 
Gentry, who live abroad, and to Corporations z 
therefore in the City of London the Challenge 


of Freeholders is excepted. Lord Rufſel's Trial 


31. And the Stat. 2 H. 5. c. 3. extends not 
to this Caſe; and ſo ruled in the Lord Ruſſes 
Caſe at the Old Baily; and it was there ſaid, 
That at the Common Law Trials for Treaſons 
might be without Freeholders of the Jury; 
and for Treaſon, Trials ſhall be according to 
Common Law; by Stat. 1 & 2 P.& M. c. 10. 
Lord Ruſſel's Trial 36. But now by the Stat. 
1 V. & M. Seſſ. 2. c. 2. it is declared and enact- 
ed, (inter alia) That Jurors ought to be duly im- 
panelled and returned, and 7 which paſs up- 
on Men in Trials for High Treaſon ought to be 
Freebolders. | 
3. No Medietas Linguæ is allowed in Trea 

ſon, nor in any Appeal of one Alien againſt 
another; nor ſhall a Scot be accounted an Alien 
to have a Medietas Lingus, nor Egyptians. 
Medietas Linguæ muſt be prayed by the Pri- 
ſoner, and the Jurors need not to be of the 
ſame Nation, but any Aliens. Hale P. C. 260, 


261. Vide Dyer 144, 145. 
Vide Challenge 2, 3. 


Means. 


1. IF the Inditment be of poiſoning with 
one Poiſon, and it is proved with another; 
or killing wich a Dagger, and it is proved with 


a Staff, yet it maintains the Indictment; for 


— it 
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it agrees in Subſtance and Kind, though not in t 

the Means. But if the Indictment and Evi- t 
_ dence differ in ſpecie Mortis, as Indictment of 7 
Poiſoning, Evidence of Stabbing, this main- 


tains it not. Hale P. C. 2668. 3 
"Medietas Lingus. Vid. Jury 3. 


1. By the Stat. 28 E. 3. c. 13. ſe. 2. all I 
Enqueſts made among Aliens and Denizens, be 
they Merchants or other, although the King be 0 
Party, ſhall be one Half Denizens, and the 8 

other Half Aliens, if there be ſo many in the I 
Town; if not, fo many as are; and theſe Aliens 1 
are not required to have 405. Freehold per An- 


num. 9 H. 6. c. 29. n. 13. : 

! r 

Mule. 5 

5 1. To challenge above thirty-five, is the 0 
ſame as to ſtand Mute, and he ſhall have Pain 7 
fort & dure. But in an Appeal, ſtanding Mute, r 

Judgment is to be hanged ; fo for Felony with- F 

in the Verge; and in Treaſon it is a Convic- b 

tion. Hale P. C. 226. Co. 2 Inſt. 178. This for- d 

feits no Land, nor works any Corruption of i 

Blood. Co Lit. fo. 391. : 

| I 

— — a — ——— O 

n 1 

Noli proſequi, Vide Trial 14. : 

Nen Compos, d 

1. J F a Man that is Non Compos kills another, ; 


this is no Felony ; ſo of a Lunatick du- 


ring his Lunacy. But he that incites a . 


her, 
du- 
nan 

to 
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to kill another, is a principal Murderer. A Man 


that is drunk killeth another, this is Felony. 
Hale P. C. 43. -. 


— 


OR 3, > 1 
Ea for the King always upon Oath, 


not ſo. for the Priſoner till the Statute 

of Q. Ann. But in ſome Caſes heretofore by the 

8 Evidence is to be upon Oath for the 

Priſoner; as 31 Eliz. c. 4. ef. 2. & 4 Jac. 
1. c. 1. ſet, 27. Hale P. C. 264. 

2. Witneſſes in Capital Caſes againſt the 
King for the Priſoner, cannot be ſworn, but 
the Jury is to take heed of what they ſay, 
and to be governed by it according to the Cre- 
dibility of the Perſon and of the Matter. Lord 
Chief Juſtice in the 5 ef. Trial 45. Co. 3 Inf. 
79. ſays, there is not ſo much as Scimilla ju- 
ris againſt it, and that Evidence againſt the 
Priſoner ſhould be ſo plain, that nothing could 
be anſwered againſt it; and therefore no Evi- 
dence to be ſworn againſt the King. 5 Fe. Tri. 
3bid. But this was before che Stat. of Q. Ann. 

3. Now, by the Statute of 7 . 3. c. 3. It 
is provided and enacted, that Perſons accuſed, 
or tried for High Treaſon, whereby any Cor- 
ruption of Blood may be made, or Miſpriſion 
of ſuch Treaſon, ſhall be admitted to make 
any Proof by lawful Witneſs or Witneſſes who 
{hall then be upon Oath. » 

4. To take a Man's Life away by a falſe 
Oath, is Murder ; by Scroggs Chief Juſtice. 
Coleman's Trial 17. 

Vide Commitment 1. Examination 2. 


© = Orert- 
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Overt. A. 


1. Compaſſing the King's Death is Treaſon 
by the Words of the Statute 25 E. 3. And 
meeting in Council to raiſe a Rebellion, is an 
Evidence of Compaſſing, and an Overt. Af 
declaring the ſame. - Lord RuſſePs Trial 51, 
755 If a Man ſhould be indicted only for 
High Treaſon in levying War; here a contri- 
ving to levy War is not a ſufficient Evidence, 
without an actual War levied; but if he be 
indicted. for compaſſing and imagining the 
Death of the King, there the contriving ſuch 
a War is an Overt-A# of the compaſſing and 
Imagining. Sidn. Trial 56. 

3. Though ſome Judges have been of Opi- 
nion that Words of themſelves are not an Overt- 
Af, yet no Sage of the Law ever queſtioned, 

but that a Letter was an Overi-Adt ſufficient 
to prove a Man guilty of High Treaſon, for 
Scribere eſt agere. Sidn. Trial 56. 

4. Looſe Words ſpoken without Relation 
to any Act or Deſign are not Treaſon z but 
Arguments and Words of Perſwaſion to engage 
in a treaſonable Deſign and Reſolution, and 
directing and propoſing the beſt Way for ct- 
fecting it, are Overt- 4s of High Treaſon , fo 
conſulting together for ſuch a Purpoſe is an 
Overt- AF of High Treaſon : For it is the Ima- 
gination, the Compaſſing and Deſigning the 
Death of the King, that is the Treaſon ; but 
there is no Way of Diſcovery of thoſe Imagi- 
nations in order to puniſh a Traitor, but by 
ſome external Act. Chief Juſtice in Charnoct's 
Trial 65. And that which is a ſufficient Ma- 
| nifeſtation 


W 
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nifeſtation of ſuch 'a Deſign is an Overt- All. 


14. ibid. | 

5. By the late Sat. 7 W. g. c. 3. no Perſon 
ſhall be indicted, tried or attainted of High 
Treaſon, whereby Corruption of Blood may 
be made, or Miſpriſion of ſuch Treaſon, but 
by the Oaths and Teſtimony of two lawful 
Witneſſes, either both to the ſame Overt- Ag, 
or one to one, and the other to another Overt- 
Aft of the fame Treaſon; unleſs the Party wil- 
lingly in open Court confeſs, ſtand mute, or 
peremptorily challenge above thirty-five. 


- Outlawry, Vide Witneſs. 


8 


— — —„ 


Panel. 


1. D the Stat. 7 V. 3. c. 3. the Priſoner for 

High Treaſon, or Miſpriſion, hall have 
4 Copy of the Panel of the Jurors, who are to 
try him, duly returned by the Sheriff, and deli- 


vered to him two Days before the Trial. This 


ſhall be underſtood two Days before the Trial, 
after the Panel is made, and not after it is re- 
turned into the Court; for then the Trial is co 
commence. Rookwood*s Trial 13. 


Pardon. 


1. A Pardon is good and ſufficient after In- 
dictment, though it doth not recite the ſame, if 


it hath other Words tantamount, ſuch as five. 


fuit Indictatus frve non. 2 Jones Rep. 56. 
vide 1 Vent. 207. 


2. A Par- 
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2. A Pardon takes away as well all Calumn 
as Liableneſs to Puniſhment, and ſets an Offen- 


der right againſt all Objection. Reading's Trial 


It takes away not only Penam but Rea- 
lum alſo. Hob. Rep. $1. 


3. A Pardon of a Felony (though after burn- 


ing in the Hand) reſtores a Man to be a Wit- 


neſs; but in caſe he had been convicted of 
Perjury, and afterwards pardoned, that would 
not enable him to be a Witneſs 1 Vent. 349, 
4. Charter of Pardon, no Bar of Appeal, 
Hal P. C. 251. yet the King may pardon 
burning in the Hand upon an Appeal. 14, 
52: 
15 He that bath a Pardon, mult ſue forth 


a Writ of Allowance, ſpecifying that he hath 


found Surety for his good Behaviour; which 
he 1s obliged to do by the Statute of 10 E, 3, 
c. 3. and if he afterwards -breaks the Peace, 


the Pardon ſhall be void by the Statute, and 


he hanged for the firſt Offence, unleſs the 


Pardon be with a Nen obſtante to the Statute, 
Hale P. C. 252. 


6. Pardon after Attainder does not make a 


Felon capable of being a Juryman, nor a Wit- 


neſs; ſecus, if burnt in the Hand. 2 Brownlow 


47. 2 Bulft. 154. Brown and Craſhaw's Caſe 
urged in Rookwood*s Trial, p. 41. But over- 


ruled, p. 42, 43. yet allowed by the Chief Ju- 


ſtice, that this may be objected againſt his 


Credit; but this is not to be urged againſt his 
being a Witneſs. 141id. 44. | 


Vide Clergy 5. Particeps Criminis 1, 3. 


Particeps 
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N Criminis 


2. > a Ba urged at his Trial, That if an 
Approver (i. e. one who confeſſes F elony com- 
mitted by himſelf, and appeals or accuſes others 
to be guilty of the ſame) be pardoned, the 
Appellee ought to be diſcharged; and for the 
ſame Reaſon, if thoſe who have been Participes 
Criminis have got their Pardons, they ought 
not to be accounted ſubſtantial Witneſſes againſt 
a Priſoner at the Bar. But this was over- ruled. 
Lang born's Trial 27. 

2. No Exception to a Witneſs in Treafon, 
becauſe they have been concerned, by their 
own ſhewing in the ſame Crime; for they are 
the moſt proper Perſons to be Evidence, none 
being able to detect ſuch Councils but them. 
Lord RufſePs Trial 61. 

3. Particeps Criminis, whether pardoned or 
nor, admitted as a Witneſs for the King, in 
High Treaſon, Sidney*s Trial 13, 30. So allo 


upon a Penal Statute, 2 Jones Rep. 155. the 
King and Beni/on. 


Vide Witneſs 5, 9 
Peer, Vide Baron, 


Place. 


1. If the Iadictment lay the Felony at one 
Place, the Evidence proving the Fact at ano- 


ther Place in the ſame County, maintains the 
Indictment. Hale P. C. 264. 


2. Reg\larly he that pleads any ſpecial Mat- 


ter in Caſes capital, and confeſſeth not the Fe- 
lony, if the Plea be found againſt him, the Fe- 


lony 
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lony notwithſtanding ſhall be inquired of, and 
therefore he ſhall plead over to the Felony, 
Hale P. C. 254. Secus, where the Priſoner de- 


murs to the Iodictment; for that amounts to 4 
Confeſſion of the Fact. Co. 2 Int. 178. Hole 


1. To prove a Hand-Writing by Similitude, 


and by thoſe who have known the Hand, though 


the Party was not ſeen to write it, was allowed 
ſufficient Proof of a treaſonable Writing, in 
Sianey's Caſe z for this is faid to be as much 


Proof as the Thing is capable of, eſpecially 
- where the Writing was found in his Poſſeſſion, 


Sidu. Trial 31. Yet Sidney ſaid, it had been 
declared in the Lady Car's Cafe, to be no law- 
ful Evidence in Criminal Caſes. Sidmy*s Trial 


32. 


— 
— Gate „ ——_— — Ge. Mt... »„— —— { —— 


Waſhing. 


1. INdictment of Manſlaughter not to be 

quaſhed upon Motion, 1 Vent. 110. Nor 
Indictments of Perjury, Nuſance, or the like, 
but the Party muſt plead, Id. 370. 


Time 
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Time. 


_ the Indictment be of Felony, &c. at 
one Day, though the Evidence be of ano- 
ther Day, the Jury may find generally againſt 
the Priſoner, and leave the Perſon concerned 
in Point of Time to falſify z or the Jury may 
find the true Day upon their Verdict, Hale 
„ 
Vide Trial 9. 


Peeaſn. 


1. All Perſons indicted and tried for High 
Treaſon, muſt either be convicted of that 
Crime or acquitted; they cannot be found 
guilty of Miſpriſion of Treaſon. Wakeman's 
Trial 83. | 

2. In Caſe of Treaſon, two Witneſſes are 
required by the Statute of 1 E. 6. c. 12. ex- 
cept Treaſon for counterfeiting Coin. Hale 
P. C. 262. 

3. The Statute of 7 V. 3. c. 3. intiiled, An 
A for regulating of Trials in Caſes of Treaſon 
and Miſprifion of Treaſon, hath enacted ſeveral 

tters in relation to ſuch Trials; for which, 
ſee Council 4. Evidence 16. Indiftment 3. 
Copy 2. Oath 4. Overt- dt 5, Panel 1. 
Witneſs 20. By the ſaid Statute there is a 
Limitation of Time for finding the Indict- 
ment, viz. within three Years after the Crime 
committed, or three Years after the 25th. of 
March 1696, for Treaſons committed before 
that Time : Excepted out of this Limitation, 
Perſons deſigning or attempting any Aſſaſſi- 
nation on the Body of the King by Poiſon 

or 
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Brief Obſervations relating Ch. 16. 


or otherwiſe. This Act not to extend to any 
Impeachment or other Proceedings in Parlia- 


ment, nor to Treafons for counterfeiting the 
Kings Coin or Seals | | 


Trial. hoy 


1. To achre a Tal by Or dial (be big | 


no fuch Trial now uſed). was faid to be an ar- 
tificial Varniſh to take with the Auditory. 


5 Jeſ. Trial 68. 


2. By Scregs Chief Juſtice, the Jury muſt 


not take Notice of any Thing that was done 
gat a former Trial, unleſs it be ſpoken of now. 
5 Jeſ. Trial 69. And a Priſoner muſt not call 


any Witneſſes to prove what was ſaid then, 
bur to diſprove what is ſaid now, 1bid. 70. 
3. Regularly the Priſoner ſhould not aſk 


Queſtions, but the Court, and the Priſoner - 


propoſe the Queſtion to the Court. Lang horn 


Trial 14. 


4. The fame Matter may be examwinld and 
tried over again, by another Jury in another 
County, though tried the Day before. Lang. 
Trial 15. 

5. Incoherent Evidence hath been ſome 
Times taken favourably, and ſeeming Contra- 
dictions reconciled, Vateman's Trial 15. 

6. A Priſoner may be arraigned and tried 
ar the ſame Time in Capital Crimes, Lord 
Ruſſes Trial 59. 

7. The King's Council are to have the laſt 
Word. Oates's 1ſt Trial 32. 

8. By North Chief Jultice, the Priſoner muſt 
have Liberty to aſk Queſtions while the Evi- 
dence is giving, becauſe there are ſome Que- 
ſtions that elſe may be forgotten, and the Op- 

portunity 


Ch. 16. 10 Trials in Capital Caſes, 


portunity will be loſt; but when he hath aſked 
thoſe Queſtions, he is to make his own Ob- 
ſervations upon them in private to hirnſelf, and 
afterwards it will be Time for him to argue 
upon it, when the King's Council have done 
their Evidence. Before, it will do him little 
Service, and cannot be permitted. Wateman's 
Trial 19. Vide ſupra Interruption 2. 


9. A Criminal can demand no Time to pre- 


pare for Trial, for thoſe who will commit 
Crimes, muſt be ready to anſwer for them, and 
defend themſelves. Rouſe*s Trial 63. 

10. Upon good Cauſe ſhewn, a Verdict for 
the King in an Information for Perjury has 
been ſet aſide, and a new Trial awarded. 
2 Jones Rep. 163. The King and Smith. 


11. A Perſon. examined before the King's | 


Council, or three of them, upon any Treaſon, 
Miſprifion of Treaſon, or Murder, and confeſ- 
ſing the ſame, or vehemently ſuſpected by the 
laid Council, the King may direct his Commiſ- 
ſion of Oyer and Terminer for trying the ſame, 
into ſuch County or Place as he pleaſeth; and 
here no Challenge for the County or Hundred 
ſhall be allowed. Sat. 33 H. 8. c. 23.fet, 1. 

12. Where any Perſon is feloniouſly ſtricken 
or poiſoned in one County, and dieth of the 
ſame in another County, an Indictment or 
Appeal may be brought in the County where 
the Party dies. Sat 2, 3 E. 6. c. 24. ſect. 
27 
13. Juſtices of Peace, and Oyer and Termi- 
ner, cannot make their Venire facias to try an 
Iſſue returnable the fame Seſſions; but Juſtices 
of Gaol-Delivery may, for their Panel is return- 
ed by the Sheriff without any Precept. Hale 
P. C. 256. 


14. At- 
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Vide infra 


itneſs 12. 


Brief Obſervations relating Ch.16, 
14. Attorney General may enter a Non pro- 


ſegui, and ſtop Proceedings upon an Informa- 


tion, at the Trial after the Jury are ſworn, 
r Vent. 33. | | 


15. Priſoners for Treaſon were indicted, ar- 


raigned, and in their Trial, and then the Jury 
' werediſcharged of them, becauſe but oneWitneſs 


againſt them; and the fame Perſons were after- 
wards tried again for the fame Fact, and con- 
demned. ſreland*s Trial 55. This was becauſe 
they had not been before in Jeopardy of their 
Lives, (as the Court ſaid) becauſe the Charge 
of the Jury is not full, till the Court give 
them their Charge at laſt after the Evidence; 
and the Jury are ſworn to try, ſuch Priſoners 
as they fhall have in Charge. 5 Jeſ. Trial '5. By 
North Chief Juſtice, | Bedlow being ſworn to 
ſay the Truth, the whole Truth, and nothing but 
the Truth, in Relation to Whitebread, &fc. at 
Ireland's Trial, ſaid afterwards, that be did not 
then ſay all, nor balf that he could have then 
aid. 5 Jef: Trial 32. He alſo ſaid in Court, 
1 cannot prove it without bringing ſome Wil- 
neſſes that I have behind a Curtain, and I will 
not diſcover them until another Trial (then in- 
tended). They ſhall not know who they are. 
5 Jef. Trial 34. This though it will not take 
away his Evidence, yet it goes to the leſſening 
the Credit of it; by North Chief Fuſtice, 5 Jel. 
Trial 76. It was urged by Whitebread, that Bed- 
low being ſworn to ſay the Truth, and the whole 
Truth; if he did not ſay the whole Truth, be 
is perjured; if be did, he can ſay nothing againſt 
me now, 5 Jef. Trial 76. But it ſeems a Man 


. ſhall not appear perjured by a Logical Argu- 


ment or Dilemma, fo as to take off his Evi- 
dence, without producing a Record of his Con- 
2 | Vviction 
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Ch. 16. 10 Trials in Capital Caſes. 
viction of Perjury, Yet this Caſe of J/hite- 
bread, and the Jury's being diſcharged of him, 
being cited many Years after, was faid to be a 
ſingular Precedent, and the Authority hardly 
allowed. Rookwood*s Trial 24, 

16. By the Statute of 7 W. 3. c. 3. All Peers 
who have Right to fit in Parliament, ſhall be 
ſummoned upon Trials of any Peer or Peereſs 


for Treaſon, at leaſt twenty Days before ſuch 
Trial. 


Verdi. 


T HE Verdi& in Caſes Capital muſt be 
given openly in Court, and no privy 
Verdict. Hale P. C. 267. 


ä b 2 -_ —_— — _ 


Witneſs. Vide Evidence. 


I. WO Witneſſes to the ſame Fact, tho? 
at ſeveral Times, ſufficient. JIreland*s 
Trial 55. 

2. If a Witneſs denies what he formerly diſ- 
covered upon Oath, he is not allowed to be 
perjured, ſo long as that Denial is not upon 
Oath, Green's Trial 23. 

3. In Caſes not Capital, a Witneſs for the Pri- 
ſoner ſhall be ſworn. Reading*s Trial 43. But in 
Capital Caſes, before the Stat. 2 Ann. a Witneſs 


again ſtthe King for the Priſoner could be ſworn; * 


but the Jury is to take Heed of what they ſay, 
and to be governed by it according to the Cre- 
dibility of the Perſon. 5 Jef. Trial 45. 


Vol. II. U 4. Roman 
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Brief Obſervations relating Ch. 16. 
4. Roman Catholicks lawful Witneſſes, unleſs 


ſuch Objection can be produced to invalidate 


their Evidence, as would have the ſame Force 
againſt Proteſtants. 5 Jef. Trial 46, 64, 70. 
Oates's 2d Trial 51, 52. It was objected againſt 
Mr Zanghorn's Witneſſes, that they were Pa- 


piſts, and ſpake in a general Cauſe : To which 


Vide antea 
Evidence by 
Witneſſes. 


he replied, That if they were not to be be- 
lieved becauſe Papiſts and Friends, then the 
other, on the contrary, are not to be believed, 
becauſe: they are Enemies. Langb. Trial 58. 
Oates cited Bulſtrode's Rep. 2 Part 155. as my 
Lord Cote's Practice, that a Popiſh Recuſant is 
not to be admitted a Witneſs between Party and 
Party. Over-ruled, as «gunk Law. Oates's 


| oy Trial 73. 


If a Man ſtand charged with the ſame 
ce with the Priſoner, though he be not 
convicted, his Evidence on Behalf of the Pri- 
ſoner is of little Weight. 5 Je. Trial 73. 
Vide infra 9. 

6. A Man that hath ſtood in the Pillory, is 
counted an infamous Perſon, and cannot be 
taken for a Witneſs, by North Chief Juſtice. 
Langhorn's Trial 28. 

7. One Attaint of 8 Forgery, or 
Perjury, or duly ſet in the Pillory, not allowed 
to be a Witneſs. Hale P. C. 263. One con- 
vict of Perjury can never be a Witneſs, cho 
he hath a Pardon. Sid. 52. A Party outlaw- 
ed (of Felony) is no legalis Teſtis. Trin. 32 


Car. 2. B. R. in Cellier's Caſe, Sid. vid. Co. 


Lit. F 6. b. 

8. One convict of Perjury, Præmunire, For- 
gery, Stigmaticus, Pillorized, or other infamous 
Perſon ; an Infidel, Non compos, or a Party in- 
tereſted, and regularly all ſuch as loſe their 
| liberam 


Ch.16. 7 Trials in Capital Caſes. 
liberam "YN are not ſufficient Witneſſes, 
Co Lit. f. 6. b. 

. In an Information in the Crown Office 
for a Riot, two of the Defendants (no Wit- 


neſſes appearing againſt them) were allowed 
and ſworn as Witneſſes in Behalf of the other 


Defendant. Sid. 237. The King and Bedder. 


10. A Man retained of Council for the Pri- 
ſoner, or his Attorney or Solicitor, may not 


be examined againſt him, for he is obliged 
to keep. his Secrets. 1 Vent. 197. Cuts and 


Pickering. 

11. It is a Maxim in Law, That Witneſſes 
cannot teſtify in the Negative, but in the Af- 
firmative only. Co. 2 Inſt. 662. 

12. A Matter may be ſworn falſe, and yet 
the Witneſs. is not guilty of Perjury till he be 
indifted, and another Jury paſs upon him; 
for it is one Thing to be forſworn and per- 
jured, and another Thing to be proved ſo; 


and he is not proved to be fo, but by a Re- 


cord for that Purpoſe : By Scrogs C. J. 5 ef. 
Trial 70. 

13. T4 Chief Juſtice Jeffreys would not 
admic a Witneſs to ſwear, that he was for- 
ſworn at a former Trial: For he that has once 
forſworn himſelf ought not to be a Witneſs 
after that in any Caſe whatfoever. Oates's 1/ 
Trial 68. 

14. A Man is not compellable to be a Wit- 
neſs, unlels he be ſubpæna d (and tendered 
Charges, Vide Stat. 5 Eliz. c. 9. ſect 12.) but 
[ a Man will come without a Subpæna, and 


ive Evidence in a Cauſe, this is no Objection * 


to his Teſtimony, Oaters If Trial 14. 
U' 22 15. It 
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1 Obſervations relating Ch. 16. 
16. It is very unjuſtifiable, and indeed a 
very horrid Thing, and ſeverely to be puniſhed, 
for Witneſſes that come on Behalf of the Pri- 


ſoner, to be hindred of free Ingreſs and Re- 


greſs, or moleſted or abuſed. By North Ch. J. 


and Atkins Juſtice, Langborn's Trial 45. 
16. Lang born deſired that he might examine 


ſome of his Witneſſes; after the King's Coun- 
cil had done, but he was told he might then 
ſay what he would for his Defence, but not 
examine any new Witneſs. Langhorn's Trial 
47- | 8 

17. Witneſſes may be examined to give an 
Account of the general Tenour of the Con- 
verſation of a Witneſs againſt a Priſoner, but 
not of particular Crimes. Rookwood's Trial 64, 
65. 1 3 

18. Two Witneſſes, one to one particular 


Fact of Treaſon, and one to another, have 


been held ſufficient in Law, for they are both 


Overt- Ads of the Treaſon. Sir Henry Vane's 


Caſe, and Gaven's Caſe, 5 Fef. Trial 87, 88. 
So if the Overt- Ads were in two ſeveral Coun- 
ties, College's Trial 12, The two Witneſſes, 
that the Statute (5,-6 E. 6. c. 10. ſe. 8.) re- 
quires in Treaſon, are not to the ſame indivi- 
dual Act, but to the ſame Treaſon; for if 
there be ſeveral Acts declaring the ſame Treaſon, 
and one Witneſs to each Act, it is ſufficient. 
Sidney 's Trial 47, 56. Lord RuſſePs Trial 50, 
59. And this was the Lord Stafford's Caſe. 
19. If in Cafe of Treaſon there be but one 
Witneſs to prove a direct Treaſon, and another 
Witneſs to a Circumſtance that contributes to 
that Treaſon, that will make two Witneſſes. 
Reſolved by all the Judges of England, Sid. 

Trial 59. 
20. Now 
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Ch.16. to Trials in Capital Cafes. 
20. Ms. by the Stat. 7 V. 3. c. 3. Wit- 


neſſes for the Priſoner ſhall be upon Oath, in 


Caſes of Treaſon whereby Corruption of Blood 
may be made, or of Miſpriſion of ſuch Trea- 
ſon; and no Perſon ſhall be attainted in ſuch 
Caſes, but by the Oaths and Teſtimony of two 
lawful Witneſſes, either both to the fame Over/- 
Ad, or one to one, and the other to another 
Overt-A# of the ſame Treaſon, unleſs the 
Party willingly confeſs in open Court, ſtand 
mute, or challenge above thirty-five perempto- 
rily, or be attainted by Outlawry; yet if the 
Party outlawed comes in, and is tried, he ſhall 
have the Benefit of this Law; and where two 
or more diſtinct Treafons of divers Kinds ſhall 
be alledged in dne Bill of Indictment, one Wit- 
neſs to one, and another Witneſs to another 
Treafon ſhall not be deemed two Witneſſes 
within the Meaning of this Act; and the Pri- 
ſoners ſhall have like Proceſs to 'compet their 
Witneſſes to appear for them, as is uſually 
granted for Witneſſes againſt. them. 


Words. 
Vide Overt- Al 4. 


Writing. 
Vide Proof 1, Overt- AF 2. 
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| A. | 

| Page 

| BATEMENT 24. 
A Ability 22 
Abſence | 370 
Acceſſory | 592 
Account 0 | 479 
Accuſation 593 
Acquittance be 313, 586 
Action 593 
Action on the Caſe. See Evidence 480 
Acts of the Court, where Evidence 416 


Acts of Parliament, &c. where Evidence 417 


Admiſſion, Inſtitution, Sc. 21, 22, 418 
Adminiſtration 17. See Evidence 404, 559 
Affidavit 255, 419 
Agiſtment 533 
Album breve | 6 


Alien, See Trial per medietat. Lingu 
Almanack. See Evidence 
Ambidexter 

Aſſize 


U 4 


— 


. 


The TABLE, 
Chriſtian Name wrong in the Venire, and 


right in the Diſtringas and Paſtea, not 
amendable Page 61 


The County omitted i in the Venire, whether it 


be amendable | 66 


Venire directed but to one Sheriff in London, 
and held amendable 


70 
Tranſcript of the Record of NI. prins miſta- 
ken, and held amendable ” 
Verdi& amended by the Notes 297, 3 


Poſiea may be amended on the Judge's Gatti 
cate 


OI 
Ancient Demeſne, how tried : 16 
Ancient Deeds, where Evidence 420 
Annuity _ 16 
Anſwer in Chancerrr 4573, Ec. 


Appeal. 


Appeal of Maihem, the Court may judge of it 
upon the View 13, 14 

Appeals touching Life, how tried anciently 

I 

In Appeal againſt ſeveral,” and one joint Er 
awarded, if one challenge peremptorily, he 
ſhall be drawn againſt all 177 

Appeal by the Wife for the Death of her 
Huſband, how proſecuted 


594 
Appearance, 4 27; e 
Approver 10 23 
Arbitrator. See Award. 5 

Arraignment 595 


4 | Arreſting 


The TABLE. 


Arrefting Judgment. 


At what Time it may. be, and what may be 
alledged in Arreſt of Judgment Page 328 
Matters of Appearing on Record may be al- 


ledged in Arreſt of Judgment, but not Mat- 
ters of Fact | id. 


What Variances between the Verdict and De- 
claration are fatal, and what not 329, 


| 330, Sc. 
What Matter of Record may be taken Ad- 


vantage of in Arreſt of Judgment, and what 


not . 
The Courſe of moving in Arreſt of Judgment 
1 42 

The Court may enlarge the Time for — 
Judgment 595 
Aſſault and Battery. See Evidence 525, 551 
Aſſignment of Bail-Bond 131 


Aſſize. 
Trials by the Grand Aſſize, introduced in the 


y Room of Trials by Battel, and Trials by 
9 Fire and Water Ordeal 19 
4 Ejectments brought of late inſtead of Aſſize 
e þ 88 
7 To make a Jury.in a Writ of Right which is 
er called the Grand Aſſize, there muſt be ſix- 
4 teen, four of whom to be Knights 95 
I See Evidence. Rar an of yi ior 

Attachment foreign | 800 

Attainder | 312, 596 
5 Attaint 270, 271, 288, 291,2. 298 

Attorney 83, 105, 266 
2 


Aſumpſit. 


The TA BLE. l 


Aſſumpſit. 
Afſſumpſi will not lie for e. won at Gaming 


Page 491 
Nor for Rent without — Promiſe Bid. 
What a good Conſideration 493, 495 
In a Declaration on a collateral Promiſe, yo 
not lay it to be in Writing 

Torts may be found ſeverally, but not 2 
ſumpſits 501 


Averment. | 
Want of Ayerment aided by the Verdict 345 


Where the Averment need not be proved 496 
What Averments will be admitted upon or 


againſt a Deed * 580 
Or upon or againſt a Record 581 
No Averment can be againſt ſuch Certificates 

as are a definitive Trial 585 
Averment upon or againſt a Will or Admini- 

ſtration 586 
No Averment admitted againſt common Pre- 

ſumption RES 
Valuable Conſideration not expreſſed _ in the 

Deed may be A 588 
Avoidance. ; "Ps 

Award. | 
Award delivered to the Wife deemed * 80 
a Delivery to the Huſband 


Upon a Bond to perform an Award, and Nut: 


lum fecit Arbitrium — how the Jury 
ſhall find 313 


If 


The TABLE. 
If the Matter contained in an Award, and the 
Matter in the Submiſſion do not agree, it will 


hardly be ſupplied by an Averment, Page 887 
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384 
Bar 


550 
Baron and Time. See Marriage. 


Whether married or not married ſhall be tried 
by a Jury ; but whether lawfully accoupled, 


by the Biſhop's Certificate 22, 232 
Wife /ubpzna'd as a Witneſs, and the Huſband 
ſued for her not appearing 384 


Feme admitted a Witneſs againſt one her Huſ- 
band proſecuted for a Cheat upon herſelf 
394 

Debt againſt a Sheriff for the Eſcape of . — 
and Feme, and che Baron only was taken in 
Execution, and yet held good 288 
Where the Wife may, or may not be an Evi- 
dence for or againſt her Huſband 399 
A Promiſe to the Wife, and the Huſband's 
Agreement, proves a Promiſe to the Huſ- 


band 490 
Neceſſaries for a Wife muſt be according to 
his Degree 491 
Baron may forbid one or two to ſell to her, 
but a general forbidding void Lid. 
If the Wife cohabits, and deals ſeparately, her 
Contracts bind Did. 


Baftardy, 


The TABLE. 


Baſtardy. See C hallenge. 1 197. 


In Caſe for calling one Baſtard, the Defendant 
juſtified he was a Baſtard z this was awarded 
to be tried by a Jury, and not by the Or- 


dinary Page 17 
Where Baſtardy ſhall! be tried by a Jury, and 
where by .the Ordinary | 22 
Concealing of a Baſtard-Child, how penal 373 
Batiel. 
Where trial ſhould have been by Battel, and 
who were the Judges 18, 19 
Trials by Battel . — by the Canon Law, 
but not by Parliament 25 


Belief and Hearſay, whert Buidenc 421, 542 


Bills of Exchange and 8 Notes. 


Goldſmith's Note given after the Debt con- 
tracted, only a collateral Security; but if gi- 
ven at the Time the Debt was contracted, it 


is Payment 499 
Drawing a Bill of Exchange makes the Drawer 
a Merchant. 500 


A Promiflory Note is Evidence of a Conſide- 
ration, but not concluſive Evidence 0 501 
The Drawer of a Promiſſory Note no Evidence 


to prove he did not draw it 501 
Bills of Exception 222, Sc. 466 
Birth. See Priority. 

— 7 


Books 


The TABLE. 


' Books, See Evidence 
A Shop-Book no Evidence after a Year Page 


449, 450 
What Acts of Parliament and Books ſhall be 
allowed in Evidence 423, Sc. 469 
Btibery | 264, Sec. 
C. 
ARRIER 488 
Caſe. See Evidence, 480 
Certificate. See Trial. 
Where Evidence 426, 438 
The ſeveral Kinds of Trial by Certificate 8, 
9, 23 
Certificate of Aſſize, what 97 
No Averment againſt a Certißcate. 585 
Certiorari 346 
Challenge. 


Challenge of a Juror tried by Witneſſes 15 


Where the Suggeſtion contains a principal 
Challenge, Proceſs ſhall be awarded to the 
Coroners 52 

If the Plaintiff pray a Yenire to the Sheriff, 
where he may challenge the Array, and 
where not 55 

Challenge to the Array to be before any Juror 


{worn 79 
Challenge defined 164 
Challenge to the Array, what 165, 166 
Challenge for Affinity Bid. 

Principal 
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The TABLE. 
Principal Challenge Page 170, &c, 
Challenge to the Favour 1609, Ce. 


Good Challenge to the Array, that the Sheriff 
returned a Juror named by either Party 


8 ; | 5 16 
How the Challenge is to be made 905 
Challenge by Peers for want of a Knight on 
. 173 
Where the King is a Party, no Challenge can 
be to the Array for Favour 175 


Of Challenges to the Polls, four Kinds, viz. 
Peremptory, Principal, Favour, or for De- 


fault of Hundredors 176 
Peremptory allowed only in Treaſon and Fe- 
lony Bid. 
A Peer cannot challenge his Peers 5177 
King's Challenge reſtrained Ibid. 


Principal Challenges to the Polls, four Kinds, 
1. In reſpect of the Quality of the Jury. 
2. By Reaſon of ſome Defect of the Juror. 
3. For Affection or Partiality of the Juror. 
4. Propter delittum, by reaſon of ſome Crime 


committed by the Juror 178 
Challenge for Want of Hundredors 1381 
For Affinity 183, 186 
Peremptory Challenge upon Record 186 
Challenge for Malice 189 
At what Time Challenges ſhall be taken 189, 

196 

Within the Diſtreſs 186 
For Favour 18 

Where he that Challenges ſhall ſhew Cauſe 

preſently 190 


In what Inqueſt a Challenge may be Ibid. 
Triors and Trials of Challenges 191, 192, 193, 


194, 195, Ce. 
In 


11 


The TABLE. 


In what Caſes a Challenge or Affirmance by 


one ſhall ſerve for others Page — 
In Wager of Law none ſhall be challenged 
Thid. 

Challenge for that the Juror v was Counſel, Sc. 
Lid. 

Pariſhioner challenged where the Right of the 
Church came in Queſtion 195 
Of labouring a Juror Ibid. 
Challenges to the Favour Bid. 
Propier delitum, as being ſtigmatized, infa- 
mous, outlawed, c. 196, Sc. 
Rules concerning Challenges, and the Exami- 
nation of a Juror 200, 205 


Challenges in Corporate Towns 202, 399 
Juror having been upon the Grand Jury chal- 


lenged 204 
Proſecutor entertained by a Nor held a Cauſe 
of Challenge Did. 


The having found others guilty of the ſame 
Indictment, no Cauſe of Challenge Did. 
One who challenged 36. Adjudged to be hang'd 


204, 600 

Pregedents containing Forms of Challenges 206 
to 217 

Of Challenges in Capital Caſes 599 
Chaplain, how his Retainer ſhall be proved 
385 

Circumſtances 300, 427 
Clergy 600 
Commiſſioners 396, 403 
Commitment 603 
Confeſſion 363, 427, 603 


Continuance, Plea puis darrein Continuance * 
217, Sc. 578. 


Copy. 


The TABLE. 


Copy. See Evidence. 
When a Copy of the Indictment ſhall be allow- 


ed the Priſoner in Treaſon Page 604 
When a Copy of the Panel ſhall be allowed 
5 Lid. 

 Copybolds. | 


Copyhold. See Court-Rolls and Evidence 334,5 
Cuſtom of Copyholders in Extremis to ſur- 


render into one Tenant's Hands, when well 
laid ( * 519 


Coroner. See Venire. 


Where the Sheriff is not indifferent, the Ve- 
| mire ſhall be directed to the Coroners 48, 


68, 69 
If neither Sheriff nor Coroners be indifferent, 


the Court ſhall chooſe two Eliſors Did. 


All the Coroners muſt join in the Return of 


the Proceſs 53, 68, 69 
Corporation. 

Acts for the Sufficiency of Jurors not to ex- 

tend to Corporate Towns 107 

One challenged for being related to a Member 

of the Corporation 185, 399 

Council 385, 605 


County 115 to 142. See Jury. 


Court- Rolls. See Evidence, 


Copies of Court-Rolls all the Evidence the 
Copy holder hath of his Eſtate 451 


A Copy 


" A AS. AD. 


The TAB L E. 
A Copy allowed in Evidence where the Rolls 
were loſt | Page 458 


Covertare. See Baron and Feme. Marriage. 


. Connie, 


Cuſtorns of Courts ſhall be tried by the Judges 


of the ſame Courts, if they are pleaded 
there 


13 
Proceeding of Courts, not of Record, ſhall be 


tried by the Country 17, 26 
Of the Juriſdiction of inferior Courts 236 
Court Rolls, where Evidence 428 


Criminal and Civil Cauſes. 
Proceedings therein 7 
All Criminal Matters to be tried by the Coun- 


try I 
The Statutes of Jeofails not extended to Proceſs 
in Criminal Cauſes 61 
Criminal Cauſes to be tried in the County where 
the Offence was committed 125 
No privy Verdict ſhall be given in Cauſes: 
which touch Life or Member 338 


Cuſtoms of London, how to be tried 18, 136 


1— 


—_— ** 


D. 
Ta AGES, See Inquiry. 535, 539 
Debr. See Evidence + << ns 
Deties tantum. _ 266 
Decree in Chancery 476 


Var, II. X | Deeds. 


The TABLE. by 


Deeds. See Evidence. 


Upon Non eft fadtum pleaded to a Deed, there 
muſt be a Place alledged where the Deed 


was made Page 10 


Witneſſes to the Deed were anciently joined 
to the Jury 


A Bond made beyond-ſea, may be aledged%o | 


be made in any Place in England 122, 

A Jury may find Deeds, though not ſhewn in 

Evidence 237 
Demurrer. 


Where Iflue is joined for Part, and Demurrer 
for the Reſidue, the Court may try which 
they ſee fit firſt 28 


Precedents of Demurrers upon Evidence 220, 


Sc. 560, Sc. 

Where the Plaintiff gives in Evidence any 
Matter in Writing, and the Defendant de- 
murs, the Plaintiff ought to join in Demur- 
rer 461 


But if either Party offer to demur upon Evi- 


dence by Witneſſes, the other Party need 
not join in Demurrer | Bid. 


The King's Council ſhall not be compelled to 


Join in Demurrer Thid. 
The Jury, though diſcharged of the Iſſue by 
Demurrer, may aſſeſs Damages conditionally, 


or the Damages may be inquired of by a. 
Writ of Inquiry afterwards, when the De- 


murrer is determined 561 


A Demurrer on the Evidence is a Confeſſion of 


the Fact 561 


When 


MJ 


— i vi 


The TABLE, 
When a Demurrer is made upon the Evidence, 


the Evidence ought to be entred verbatim 


Page 576. 

There may be both a Demurrer to the Evi- 
dence, and a Plea puis darrein Continuance 
578 

Depoſitions. See Evidence 383, 471, 477 
Diftringas 4.3, 76, See Venire. 


Diſcontinuance + 346 

Divorce | | 22, 3325 342 

Dower 15. See Evidence * 41 

Dugdale 4669 
E. 


Ccleſiaſtical Court. See Evidence 471 
Ejectment 65, 88. See Evidence 317 


Eliſors 50, 51, 525 545 491. 203 
| Embraceors. 10 

How they ſhall be puniſhed 265, Ge. 
Decies tantum does not lie againſt an Embraceor 
if he takes no Money. 266 
Emblements | 41623 1; 
Enquiry, the Writ 95,118 
Eſcape | 372 
Eſtoppels 236, 284, Se. 
Eſtray 529, 547» 553 
Exception "x7 4082 
Executors. See Evidence + © ans 
Execution r 
X 2 Evidence 
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The TABLE: 


Evidence i in general, Chap. 15: P. 347 to 356, 


Of the Meaning of the Word and of the ſe- 
veral Kinds of Evidence Page 348,9 


What may be given in Evidence 358, Ec. 


What Evidences the Jury may carry out of 

Court . 366, &c, 
Refuſing to give Evidence, a Contempt 368 
On Indictments, Evidence may be of a Fact 


before or after the Time laid 369 
Where Perſons ſhall be preſumed to be living, 
and where not 369 
No Evidence to be given of Simony after the 
Death of Parties 370 
A Peer produced as a Witneſs muſt be ſworn 
F 
Evidence in Eſcape 4 1 
Evidence of a Prifoner 8 being in Cuſtody 12 
Evidence of Baſtardy 373 
Deceit in the F actor 8 Evidence to charge the 
Merchant - 372 
Evidence in | particular, Chap. I5. p. 416. Under 
the * Heads. 
A8. of Court 416 
Acts of Parliament, Oc. 3 
Admiſſion of the Party . 1..." 
Affidavit 419 
Antient Deeds, Cc. 420 
Belief, Hearſay ne” 
Books, Papers, Cc. 423, Fc. 
Certificate | 46, 438 
Circumſtances By 427 
Confeſſion FA 427 
Copies of Deeds, &c. 428 


Court 
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The TABLE. 


Court Rolls Page 428 
Examinarion 429 
Exemplification | 429 
Hand- writing 431, Sc. 
Hearſay SET. 421 
- Inqueſt of Office | ES 
Inrolment 5 434 
Inſpeximus 434 
Journal Books 435 
Libels > HTN Ibid. 
Marriage | 436 
Notary Public | 438 
Perjury 4.38, Ge. 
Preſumption 440 
Priority of Birth 441 
Probate 442 
Records W 433 
Reputation 443 
Rules of Court | +44 
Seals X Ibid. 
Sentence Bid. 


Evidence by Witneſſes, Chap. 15. p. 372. 


Who may, and who may not be Witneſſes, 
| 372, Oc. 


Where the Wife ſhall be admitted to give 


Evidence 374» 375» 370 


Party to an Uſurious Contract, no Witneſs in 


Information for Uſury 376,7, 383 


Party robbed a Witneſs againſt the Hundred 


378, 384 
In Reſcue, the Party reſcued a Witneſs 378 
In Convictions of Deer-ſtealing the Informer no 

Witneſs 38 


Privilege of Witneſſes from Arreſt 3825,3 


X 3 Depoſitions 
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The TABL E. 
Depoſitions of a ſick Witneſs given in Evidence 


Page 382 

Deeds loſt, proved by Witneſſes | 383 
Feoffee no Witneſs 5 
In Forgery, Perjury and Uſury, the Party 
grieved no Witneſs 383, 384 
In Battery the Party grieved is a Witneſs 384 

Juror a Witneſs Bid. 
Bail a Witneſs Lid. 
When a Witneſs ſabpæna'd ig obliged to TN, 
and when not 384, 388 
Where a Council ſhall be a Witneſs, and where 
not 385 


Treſpaſs fmul cum, they in the mul cum are 
Witneſſes if nothing proved againſt them 


386, 387 
One that has a collateral Title to PE. Land no 
Witneſs Did. 
Hearſay Evidence | 389 
A Coparcener no Witneſs 390 
In what Caſes a Legatee is a Witneſs for or 
againſt the Will ; Did. 
Whether a Perſon pardoned of Felony be a 
Witneſs 391 
Leſſor that doth not inhabit, a good Witneſs 
in Action againſt Hundred 393 
But an Inhabitant, tho? pobr, and not rated, is 
not Lid 
Truſtee, where he ſhall be Evidence, and where 
not 387, 388, 394 
Pariſhioner, where he may or may not be a 
Witneſs 394 
One admitted Evidence of a Fraud upon her- 
ſelf 394 
Witneſs for Priſoners to be ſworn 396 
Where Quakers ſhall be Witneſſes, and where 


not Did. 
| Commiſſioners 


; The TABLE. 
. Commiſſioners of Oyer and Terminer Witneſſes 


Page 396 
Perſons pardoned, where they ſhall be Wi- 
neſſes and where not 386, Sc. 622 


Wife Witneſs againſt the Huſband in Indict- 
ment for forcible Marriage or a Rape 399 
Partakers in the Crime may be Witneſſes againſt 
their Fellows 398 
Where Members of Corporations may be Wit- 
neſſes for their Corporation, and where not 

| 380, Sc. 399, Tc. 
Indictment for a Cheat, in procuring a Note 
from H. H. is no Witneſs 401 
One cheated by a Mixture inſtead of Port Wine, 
a Witneſs to prove it. 401 
In caſe for negligently working a Ship, the 
Pilot no Witneſs : 4.02 
The Son gave the Father's Money to H. the 
Son is a good Witneſs to prove it id. 
One. ſerving as a Commiſſioner to examine 
Witneſſes may maintain a Quantum meruit 
for his Pains 403 


Evidence relating to Executorſhip, Wills and Ad- 
miniſtrations, Ch. 15, p. 404. 


Upon Plene Adminiſtravit a Retainer may be 
given in Evidence 404, c. 
But not by an Executor de ſon Tort 409 
On Iſſue of Aſſets in London, Aſſets any where 
is ſufficient 404 
Money paid on the Day of ſuing out of Writ 
by order of Spiritual Court, is Aſſets 405 
Executor diſcharges a poor Debtor of the Teſta- 
tor out of Priſon, that Sum is Aſſets id. 
What an Executor pays before the Bill actyally 
filed is not Aſſets 406 
X 4 In 


The TAB L E. 
In what Caſes the Probate of the Will is ſuffici- 
ent Proof, and in what not Page 406, Ec. 
What Evidence the Plaintiff muſt give, where 
Plene auminiſtravit is pleaded 406 
Money received for Land fold purſuant te a 
Will is Aſſets 409 
Money paid to Defendant, which was doe to 
Plaintiff's Wife as Executrix, is not Money 
had and received to Defendant's Uſe 410 
On Plene adminiſtravit Plaintiff muſt prove his 
Debt. Sperate Debts are Aſſets. Nothing 
to be allowed 4or Pall, Fc. at the Burial 


412 
Pleading of Judgment confeſſes Aſſets to ſa- 


tisfy them 414 
Ordinary cannot refuſe Probate to an Executor, 
becauſe he is not ſufficient 412 
Executor pleading Judgments with Penalties, 
maſt ſhew how much is really due 413 
Power reſerved by a Wife of making her Will 
414 


Two Executors join in -an Acquittance, but 
one only received the Money; both are 
chargeable to Creditors, but the actual Re- 
ceiver only to Legatees 415 


Evidence by Records, Books, Deeds, and other 
_. Fritings, Chap. 1 5. P. 445. 


Antient Deeds allowed in Evidence, though 

not ſcaled 445 
How Records are proved 

In what Caſcs Copies of Records are Evidence 

446, 447, 454» 450, 461 

What a Variance between Deeds given in Evi- 

dence and the Deeds pleaded 449 


Witneſs 
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Shop- book, where Evidence 449, 459, 460, 


The TABLE. 


Witneſs muſt know the Party upon Sight, who 
proves the Execution of a Deed Page 449 


466 
Evidence of Fraud 449 
Domeſday Book, where Evidence 431 
Copies of Court. Rolls Evidence Lid. 


Acts of Parliament, how to be proved, and 
when may be given in Evidence, 452, 437, 


| 459 
Where a printed Proclamation is Evidence 


*452 
Where a Verdict againſt one may be given in 
Evidence againſt another, and where not 


453 
Bankruptcy proved by Record Ibid, 
Copy of a Deed, where Evidence 454, 456, 
3 ; g 5 Sc. 
A cancelled Deed read in Evidence 461 
Where an Exemplification of a Record is Evi- 
dence 458, 461 
Where Copies of Deeds loft are Evidence 
| 461 
Recitals of Records, where Evidence 454, Ec. 
| 461 
Deed made by Dures 456 
Copy of a Recovery given in Evidence 458 
Fines given in Evidence 454, 462 
Pedigrees drawn by Heralds are not Evidence 
; 462 
Deed not to be admitted in Evidence till * 
464 
Where Examinations before the Coroner ſhall 
be read Did. 
What neceſſary to be proved to charge the In- 
dorſor of a Bill of Exchange Thid. 
Counterpart, where Evidence 466 


Bills 


The TABLE. 


Bills of Exception to the Evidence muſt be ten- 
dred'in Writing, at che Trial Page 466 
Indenture of Bargain and Sale enrolled, given 
in Evidence without proving the Execution 


456 
Depoſitions before a Juſtice, Evidence only wr 
Felony 468 
Heralds Books and Pariſh-Regiſters allowed to 
be Evidence 469 
So an Almanack 1bid. 
But not D1:2dale's Baronage Ibid. 


Evidence in Courts of Equity, and the Ecelgſiaſti- 
cal Courts, Ch. 15. p. 471. 


| Where Depoſitions may or may not be uſed in 


Evidence 471 to 479 
Anſwer in Chancery, where Evidence 473. 
478 
Witneſſes examined de bene eſſe, if Evidence 

476 
Decree in Chancery, no Evidence at Common 

Law Ibid. 
Depoſitions in perpetuam rei memoriam, not to 

be read while the Party is alive 477 


Evidence in Account, Chap: 18. p. 479. 


Account pleaded beſote two; Account before 
one is good Evidence 479 
Upon Ne unques ſon Receiver, the Defendant 
cannot prove he paid the Money according to 
Directions ; Ibid. 


What in Account is good Evidence 480 


Evidence 


The TABLE, 


Evidence in Actions on the Caſe, Ch. 15. p. 480. 


For charging one with Felony, Words not ſuf- 
ficient Page 480 
Caſe for a malicious Proſecution lies not for 
what was done as a Juſtice of Peace 481 
What was ſworn by the Proſecutor at the Trial 


is Evidence bid, 
Nolle proſequi not Evidence of an Acquittal 
Ibid. 

In Actions for Words, what Evidence required 
482, 483 
Action for hindring the Plaintiff to fit in a Pew 
482 
For executing an illegal Warrant Did. 
For ſtopping up Lights 483 
Evidence relating to Maſter and Servant 483, 
43%, 487 
Where any Thing is to be done on Requeſt 
482, 486 
Act of one Partner, Evidence againſt the other 
486 
If a Water-courſe runs through my Ground, I 
may uſe it 484. 
Caſe for not ſcouring a Ditch Ibid. 
Caſe for diverting a Water-courſe 485 


Evidence in Aſſumpſit, Chap. 15. p. 490. 
On Non Aſſump/it Defendant may give in Evi- 


dence Payment 490 
Infancy 491, 501 
Coverture Did. 
Promiſe to pay 30 J. no Evidence of Money 

lent Bid. 


In what Caſes a Requeſt muſt be proved 492 


te TABLE 


An Account current will not maintain an 4/- 


ſumpit Page 494 
Neither will a Specialty Bid. 


On Non Afiumpfit a Releaſe to the Defendant 


cannot be given in Evidence 495 
Owning the Debt, but not promiſing to ,Pay 
will not maintain the Iſſue Aſumpfit in 
ſex annos * f . 
Special Promiſe to pay 30 J. if Plaintiff would 
pay 10 J. and an Averment that he paid 107. 
on Non Aſſumpſit Plaintiff need not prove the 


Payment of the 10/7. 496 
What Evidence is yariant from the Narr. 497, 
41598 


Parol promiſe to be performed on a Contin- 


gency, is not within the Statute of Frauds 


498 
When a foreign 8 may be given in 
Evidence on Non Aſſump/it 500 


4 


Evidence in Deb, 5 Chap. I5. p. 302. 


What may be proved on Non eſt falum 502 


508, 509 
Evidence of the Delivery of an n Award 504 


In Debt againſt an Heir or Executor, what 
may be given in Evidence 504, 505, 507 
What good Evidence on Plene adminiſtravit 


505 

In Debt for Rent, 3 Evidence may be given 
on Nil debet 306, 509 
What in Eſcape 506 
Debt for Servants Wages 512 


Acceptance and Acquittance of the laſt Rent, 
Evidence that all Arrears are diſcharged 


513 


Payment 


The TABLE. 


Payment before the Day, Evidence of Pay- 
ment at the Day Page 513 


Where Pleading Plene adminifravis admits the 
Debt 1 14 


In Debt for Rent on Ni debet, the 8 


of Limitations may be given in Evidence 


Did. 
And ſo may a Naa 8 515 
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"bids in Den Chap. 15. p. 815. 


In what Caſes Aſſignment of Dower by the 
Heir ſhall bind a Mortgage 316 

Dower of a Rent Ibid. 

Term of Years prior to Title of Dower, 
muſt be pleaded, and cannot be given in 
Nee ein 
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Evidence in Ejefment, Chap. 15: p. 517. 


What a Variance in the Leaſe. from that laid 
in Narr. | 517 
Leaſe oa Gene or Copyholder will main- 
tain a Declaration 518 
In Ejectment the Defendant ſhall not give in 
Evidence a former Mortgage or Conveyance 
made by himſelf Ibid. 
A Will under which a Title to Land is made, 
muſt be ſhewan itſelf 519 
How a Parſon in Ejectment of a Rectory ſhall 
- make out his Ticle = 319 
Leaſe and Releaſe given in Evidence that were 
not indented, and held good 520 
Leaſe laid à Die datus, and Entry the fame . 
Day, vicious 3622 
What Poſſeſſion or Entry will prevent the Sta- 
_ Lute of Limitations 524 
ot Evidence 
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The TABLE. | = 


Evidence in Trepabs, Chap. 1 5. p. 525; 


What ſhall be given in Evidence upon Not 


guilty pleaded | Page 525 
Treſpat another Day than what is laid in the 
Declaration, may be given in Evidence 
527 

Where on the Plea of Son ofſeult E repl. de i injuria 
ſud propria, a different Treſpaſs may be 6 


ven in Evidence 51 536 | 
Lord of a Manor cannot maintain Treſpaſs 


againſt the Owner for taking away an Eſtray 


529 
Schoolmiſtreſs cannot maintain Treſpaſs 1 
taking away a Scholar | Ibid. 


. Treſpaſs may be brought for the mean Profits 
on a fictitious Leaſe in Ejectment 530 
One that has Liberty of Chaſe in a Warren 


cannot bring Treſpaſs quare fregit liberam 
Warrenam ſuam 530 


Tenants in Common muſt join in Treſpaſs 
531 


Treſpaſs lies for a Recoverer in an erroneous 


Judgment in Ezectment for a mean Treſpaſs 


532 
Threatning, and laying Hands on n his Sword, no 


Aſſault Thid. , 


Agiſted Cattle do Treſpaſs, the Agiſtor an- 


ſwerable 533 
Officers and thoſe employed by them, may 


plead the General Iſſue, and give the ſpecial 
Matter in Evidence id. 


Where a Preſcription for Common is well 


proved 53 3,4 
Treſpaſs for gleaning, what Evidence neceſſary | 


5355 
In 
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In Treſpaſs exceſſive Damages, and. moved for 
a new Trial, but denied, the Damages be- 
ing Chiefly given for an Tojury done the De- 


fendant's Daughter Page 535 
How Abuttals ought to be proved Did. 
Jointenancy muſt be pleaded in Abatement 

Ibid. 


What. may be given in Evidence on Not guilty | 


537, Cc. 
In what Caſes the Defendant muſt Folly ſpe- 


 clally 538, Cc. 543, Sc. 550 
Treſpaſs for Goods taken, the Defendant upon 


Not guilty, in Mitigation of Damages, may 


give in Evidence that the Plaintiff had his 
Goods again 540 
What Evidence ſufficient where Defendant. 
* pleads his Freehold _ 542 
Treſpaſs lies for Goods ſtolen | 


545 
Tenancy in Common muſt be pleaded in Abate- 


ment 546 
In what Caſes Treſpaſs with a 88 lies 
547 
Who may maintain Treſpaſs 548 
Againſt whom it lies Ibid. 
What Acts make one a Treſpaſſer ab initio 
549 
Tender of Amends a good Bar to a negligent 
Treſpaſs Ibid, 


Evidence in Aſſault, Chap, 15. p. 551. 
Evidence in Trover, Chap. 15. p. 553. 


Demand and Denial, good Evidence of Con- 
verſion 550 
Trover for an Eſtray, where the Lord fifa 

to deliver it within the Year 555 
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An actual Taking is Evidence of Converſion 


without Demand | Page 554 © 
What is Evidence of a ron, and hat 
„ , Did. 


What may be given in Evidence on Not guilty 


What Pleas in Trover amount to the even 
Iffue, and what not \  55,0,9,8 
In local Actions, as Treſpaſs guare Claus 
Fei, the Plaintiff, muſt prove the Treſpaſs 
5 where he lays it, and he cannot lay ic in any 
other Place but where it is; but it is other- 
_ wiſe in rover, and other tranſitory Actions 


21 a; owdd9. 
One Jointenant, or! Tenant in Common, Lan- 


* nor maintain Trover againſt another B50 
| Evidence in Criminal Caſes 650g 
- © $82e Demurrers upon exert 1 

Examinations 29 


+. , , 


Exemplification - Ty 23h 2574 429 


— 


1 Impriſonment 540, 548 
Felony. 


How Felons were tried anciently 20 

A Felon may challenge twenty at his Trial 

no Bt 176, 600 
Whether a pardoned Felon may be a Witneſs 


or a Juryman | 104, 391, Se. 
Feme Covert 612 


- See Baron and Feme. | 
Fines. See Evidence 447, 581, 588 


3 © General 


. rune 


Grand Jury 


The TABLE, 


Ow 
General Iſue. 484 


A N Y Thing g may be given in Evidence on 


the General Iſſue, which proves the Plaid- 
tiff hath no Cauſe of Action Page 527 
For the Defendant by Evidence to convey to 


himſelf the ſame Intereſt and Title, good 


Evidence Did. 
Upon the General Iſſue, if the Defendant ac- 
knowledge he did the Wrong, and juſtify 
this, and gives Matter that goes to diſcharge 
him of the Act by Juſtification, this Evi- 


dence is not good, but he ought to have 
pleaded it 338 


2 204 
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Habeas Corpora. See Venire. 


N the Return of the Venire facias, the 


Habeas Corpora, or Diſtringas, wt ues to 
bring in the Jury | 48 


They are made returnable the Term after the 


Circuit 2 
If the Names of the Jurors do not ſtand in 
the fame Order in the Habeas Corpora as 
in the Venire, it is good (ale for a new 


Trial fig 253 
Habeas Corpora ba 896 
Hand Writing | 431 
Hearſay. See Belief. 2389 
Heir | 123 504 

Vol. II. Heralds 


The TABLE. 
Heralds Books Page 469 
Homicide 614. 
| Hundred. See Evidence. 378. 


The Leſſor living out of the Hundred, though 
his Eftate lies there, may be a Winmels for 


the Hundred 284 

Hundredors 182, 0c, 
"is 

I DEOCY 22 


Feofails, See Viſne. 

What Jeofails are pardoned by 21 Jac. cap. 13, 

Venire facias bearing Date before the Aon 
brought, aided by the Statutes of Jeofails 

The principal Statutes relating to Jeofails ding 

Viſne miſ awarded in Part, aided by the vine 


of Jeofails. 143 

A Verdict finding Matter againſt the Record, 
is Jevfail 312 
Fews 356 
Impriſonment 614 
Improptiation 842 
Indenture | | 520 
Indictment 369, 615 
Infancy, See Inſpection. 16, 491, 616. 
Infidels 104 


2 Inqueſts. 


TW kl. 2 xt. . e ð lo og x ae An. 69 


The TABLE, 


| Inqueſts. 


Inqueſts of Office Page 434 
Of what Number they ought to conſiſt 93 
In what Inqueſts or Juries a Challenge may be 


191 
Inſtitution 21, 22 
Inrollment 434 
Inſpection, Trial by Ids. 1.5 
Inſpeximus 434 
ournal Books 435 
ntendment 43, 316, 319 
Interruption 616 
ay of of Counties 95 
es. See Trials, and Chap. 2. throughout. 
Judge 111 
uriſdiction of Courts 235, 236 
Jaſtifcarion | 543, 544 


Jury. See Tales. 


The Derivation of the Word, their Office and 
Antiquity $99 


Facts are determined by the Jury, Matters of 


Law by the Judges 7 
Of the Grand Jury and their Office Did. 


Jurors muſt be lawful Men 12 
Peer in an Appeal, and alſo in Caſes of Præmu- 

aire, ſhall be tried by a Jury Ibid, 
Biſhops ſhall not be tried by a Jury Thid. 


Why the Venire facias requires the Jury to ap- 


pear at Weſtminſter 75, Ge. 
They ſhall not appear there in criminal Cauſes 


| 76 

On a feigned Default of the Jurors a Diſtringa: 
is granted | 71 
21 The 


R 


The TABLE. 
The Manner of ſtriking a Jury Page 99, Ec, 


Fury, their Number, 


Muſt be twelve in a Petit Jury | 93 
May be more or leſs in Inqueſts of Office 
Lid. 
Why che Sheriff returns twenty-four when the 
Venire mentions but twelve Bid. 
When the Jury is to be of two Counties, in 
what Caſes the Inqueſt ſhall remain 
There muſt be ſixteen Jurors in the Grand 


Aſſize, and twenty-four in Attaint 95 
Where one departs, another may be ſworn by 
Conſent Thid, 


In Fales ſix Jurors were held ſufficient 96 

There muſt be twelve Jurors in a Writ of In- 
___ quiry 98 
Rules in ſtriking a ſpecial 3 99 


Juror, his Qualifications. 


Outlaws, Perſons attainted, thoſe' who have 
had Judgment to loſe their Ears, ſtand in 
the Pillory or Tumbrel, Perſons ſtigmatized 
or branded, not allowed to be Jurors or 


Witneſſes 104 
Jury of Women to try if a Woman be enſeint 
105 

Perſons exempted from being on Juries 105, 
106 

Jury of Attornies 105 
Sufficiency of the Jury as to Eſtate 107 
Not to extend to Corporate Towns Lid. 
Or to ſuch Actions as have not their ordinary 
Trial by twelve Men Lid. 


Where 
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| Where the King is concerned, leſs Freehold is 


required Page 108 


Court may order a Jury of better Quality to 
be ſtruek 2 


What Qualifications he muſt have by Stat. 


5 NV. & M. 110. Juror muſt not be of 
Affinity. to either Party 110 


Jurors in Corporate Towns need not have Free- 


hold Did. 
Juror muſt not be of Affinity to either Party 


111 
Tbe King may exempt Perſons from ſerving 112 


Apothecaries are exempted by Parliament 113 


And regiſtred Seamen -—— £2 
How Jurors ſhall be returned by the Statute 8 
9 V. 3. c. 21. 113, 114 


Special Writs where the Jury ſhall have the 
View 114 


Juror a Witneſs 258 


Yurors, the Viſme or Place from whence they 
ſhall come. 


The Venue muſt be from the Neighbourhood 
of the Place where the Fact is laid, and not 


from the Place itſelf - 115 
A Pariſh ſhall be intended to contain but one 
Vill, unleſs the contrary be ſhewa 117 
Of the Venue within Towns 118 
The Venue ſhall follow the Iſſue 119 


When the Jury ſhall come de Corpore Com', and 
when from a Town, Sc. Several Iſſues where 
the Venue ſhall be de Corpore Com 120, 121 

Deeds, &c. made beyond Sea, from whence 


the Jury ſhall come 123 
Full Age tried by a Jury where the Land lies 
124 


SJ Tranſitory 


8 85 The TABLE. 5 
Tranfitory Actions, by what Jury tried Par 
125 

Criminal Matters muſt be tried by a Jury 
where the Offence was committed 125 


When the Fatt arifes in two Counties, whence 
the Venue ſhall come 125 6,7 


Jury ſhall not come from a Ward or Hundred 
They may come from the Neighboured & 3 


City 128 
No Venue ſhall be of an Honour 128 
Jury ſhall come from a Place where the Fact 
is beft known | 9 
Where a Jury may be Part of one County 5 

Part of another, and where not 131,2 


In Eſcape, from whence they ſhall come 133 
In what Caſes the Venue ſhall be changed 


2 
Where the Jury ſhall come from a County ad- 
joining 136 


Venue to be guided by the Iſue 136 to 140 
Where a Venue miſawarded is aided by the Sta- 


tute of Jeofails 143 
Where the Iſſue is local, the Venue cannot be 
changed by Conſent Bid. 


Venue altered becauſe a Peer was Party 145 
In Civil Actions, the Jury ſhall be from the 
Body of the County, by Stat. 16 & 17 Car. 2. 
145 

Narr. laid in one County, and Juſtification in 
another, ſhall be tried where laid 144. 
Stat. 3 G. 2. c. 25, 146, c. 
Stat. 4 G. 2. c. 7. 163 


7 


- The TABLE 


Fury, their Enquiries. 


The Jury may take upon them the Matter of 
Law, as well as Matter of Fact, and in- 
clude both in a general Verdict Page 230 


They may ſometimes enquire of a Man's In- 


tent 231 
And in ſome Caſes of Divorce and Matrimony, 
though of Spiritual Conuſance. Did. 
Of Things gong in another County or Kingdom 
„ 

May enquire of Eſtoppels, where the Parties 
are eſtopped to plead them 2236 
But cannot Rnd contrary to what is agreed in 
2 RE. Pleadings | 236, 237 


And the Jury is bound by Eſtoppels, unleſs 
the Party leaves the Fact at large by Plead- 


ing 238 
Furors, their Oaths , and Trials per Medietat. 
| Linguæ. | 
Their Oath 239 
Formerly they were all Knights 240 
The Antiquity of Trials per Medietat. Linguæ 
241 

Any Foreigner diſintereſted may be on ſuch a 
Jury 242,3 
Twelve Denizens and twelve Aliens to be re- 
turned Lid. 
Where both Parties are Aliens, the Inqueſt 
ſhall be all Exgliſb 243 
If the Trial be by all Engliſb, it is not Error 
243 

When an Alien ſhall pray a Venire de Medgietat. 
Linguæ Ibid. 
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The Tiles muſt be agreeable to the Venire Page 
2.44 

Alien Executors, the Trial ſhall be by al Eng- 


liſh Bid. 
Inſufficiency of Freehold, c. no Cauſe of 
Challenge to an Alien 245 
In what * r 


1 of their Demeanor. 


+ Jurors ey not eat or drink but by Aſſent of 
the Juſtices, and of the Parties 247 
Where the Jury cannot agree, or one of them 
happen to die, a new Inqueſt may be award- 
ed 248 
If che Jury eat at their own Charge, it will 
not avoid the Verdict, Put they are fineable 
Iid. 
I a Juror takes any Wricng out of Court, that 
was not given in Evidence, it avoids 50 
Verdict 249 
They ſhall be kept without Fire, and ſhall 
ſpeak to no Body I bid. 
In Caſe of Life or Member, no privy Verdict 
can be given Thid. 
Nor in that Caſe can a Juryman be diſcharged 
250 
Jurors fined for eating and drinking, and ha- 
ving Fruit in their Pockets 250, 251 
For having Sweetmeats about them 252 
They may be carried after the Judge in Carts, 
where they cannot agree Ibid. 338 
A Witneſs examined by them after their De- 
parture out of Court, avoids the Verdict 
Ibid. 


One 


The 1 ABLE. 
One of the Parties ſpeaking to them in order 
| to bias their Judgment, avoids the Verdict 
Page 253 
Taking a Book given in Evidence, but not de- 
livered them by the Court, avoids the Vers 


dict Did. 
Affidavits of the Jurors will not be admitted 
to make good their Verdict | 235 
Juror being an Evidence, to be examined in 

open Court 258 
Juror departing, fined z and another ſworn by 

Conſent Di 
Giving their Verdict by Lot, a Miſdemeanour, 
and Cauſe of a new Trial 2 


9 
No new Trial for or againſt the King Bid. 
A Treat after a privy Verdict ſhall not avoid 


it 261 
Unleſs it induces them to change their Verdict 
Did. 


Words of Salutation to the Jurors by either 
of the Parties ſhall not avoid the Verdict 


261 
Tipſtaffs fined for not keeping the Jury from 
Wine 262 


One committed for ſending to know the privy 
Verdict Did. 


What Writings the Jury may carry out of Court 
257, 363, 366 


Jurors, Puniſbments they are liable to. 


Refuſing to be ſworn 95 
Departing without leave of the Court 96 
If a Juror take a Bribe, and be attainted at 
the Suit of a Stranger, he ſhall be fined and 
impriſoned for a Year, and the Proſecutor 
ſhall have half the Fine: and if either s 
the 
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the Parties bring an Action againſt . be 
hall recover Damages P 

Such Juror ſhall never ſerve on an Inque in 

Bid. 

A Juror ſo bribed ſhall forfeit ten Times as 

much as he receives, (from whence the 


Term Dextes tantum) ' - +26 5 
An Embraceor is he who procures ſuch . 
Inqueſts Tbid. 


Ambidexter is a Juryman who takes a Bribe 
on both Sides 


266 

Attorney? Practice cenſured in theſe Caſes 
bid, 

Jurors finable for bringing in a Verdict before 


they are all Ny 26 
Re Iſt be fined ſeparately Bil 

he Puniſhment for ſtriking or abuſing a Ju- 
- ror 277 
Ten Shillings to be returned in Iſſues on every 

Perſon impanelled | | Ibid. 


The Judgment in a Writ of Attaint 271 
The Jury are not fineable for going againſt E- 


vidence 273, Ec. 
A Verdict given by a LEE Jury given in E- 
vidence 272 
Juries in Capital Caſes 616 
2 0 of Peace 27, 534 
K. 
Knights. 


Four Knights to be upon the-Jury in a 
| Writ of Right, which is called the Grand 
Aſſize 95 


Anciently 
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Anciently the Jury were all Knights * 


King. See 9 Oe 


L. 27181 
EAS E. See Evidence. 
Ley Gager h 192 
Legatee. See Evidence. 
Libel 435» 468 


* the Statute of. See Ewidende. 


London, the Cuſtoms, how. tried 18 


* 3 . - 


M. 
n 436. See Baron and 
Feme 


Medietas Linguæ 567, 617, 618. See Fu 
rors, Trial. 


Adiſnomer 137, 201 

Miftrial 68, 203 

Murder and Manſlaughter 306 

Mute 6 18 
N. 


Niſi prius. See Venire. 


W HEN firſt given 76 
The Court may refuſe to grant it 77 


Power of Juſtices of Nif prius 77, 78, 86, - 
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No Repleader to be awarded after a Default 


at Ni priu. Page 91 
Nonage. See Infant, loſpection. 
Non compos 618 
Nonſuit ny | 250 
Notary public 438 
. 0 
See Evidence. Triors 11 
Officers, 38 533 
| See Evidence. — 
Ordalia. 
Trials by hot Tron, hot Water, cold Water, 
Sc. anciently uſed 3 
By hot Iron and hot Water 20, 25 
Freemen were tried by hot Iron, Slaves by hot 
Water 285 
Ordinary 412 
Overt- Act | 620 
Outlawry. 
Furor muſt not be an Outlaw 104 


If he be outlawed the Verdict is naught 304 
On reverſing the Outlawry the Party is reſtored, 
and may have Treſpaſs 545 


Pardon. 
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P * 
Pardon. 


ETHER one attainted of Felony 
and 1 may be of a Jury Page 


Whether one 3 of Felony and par- 
doned, may be a Witneſs 391, c. 
A Felon pardoned may be a Witneſs, but one 


that has been convicted of Perjury never can 


377» 391, 397, 630 
Where one ſues out his Pardon, what is neceſ- 


ſary to be done 622 
Pariſhioner 394, 400 
Parol-Promiſe 4598 

See Evidence. 
Particeps Criminis 298, 623 
Partition 588 
Partners 501 
Peers. 
Who ſhall be tried as Peers 20: 
How Peerage ſhall be tried 16 
A Peer cannot be challenged in a Trial by 
Peers 176 


A Peer exempted from ſerviug on Juries 179 
A Peer produced as a Witneſs muſt be ſworn 


372 
May be covered after his Evidence is over 


£99 

No Evidence to be admitted againſt the Ho- 
nour of a Peer who is a Witneſs for the King 
Di 


Perjury. 
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Perjury. See Pardon. 


Deſcribed Page 438, 439 
Who may be a Witneſs in Actions or Indict- 
ments of Perry |" 84 
The Proſecutor on the Statute of the 5 


liz. 
for Perjury, cannot be a Witneſs 385 
Put Cape E Ia 24 


Plea. See Evidence. 


In perſonal Actions againſt ſeveral Defendants 
and feveral Pleas, the Plea that goes to the 


whole ſhall be tried firſt 28 
Ples puis darreign Continuance 79, 217 
Counter-Plea to a Challenge 171 


One is eſtopped to plead a Deed was delivered 
before the Date, but he may plead a Deli- 
very after the Date 284 


Plene Adminiſtravit. See Evidence. 


Plenarty, by whom tried 5 21 
Poſſeſſion 364, 370, 524 
Peſtea amended 300 
Preſumption 300, 440 
Preſumptive Evidence 348, 370 
Priſoners 372, 396, 607 
Priority of Birth 441 
Probat. See Evidence 444, 412, 632 


Proclamation. See Acts of Parliament, 
Profeſſion | 

Promiſe, See Evidence in Aſumpft. 
Proof 348 
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Proof of Hand-writing Page 624. 
See Evidence. 
Provifo 31 
Q 
CYUAKERS diſabled to ſerve on Juries 
| 114 
Where a Quaker may be a Witneſs, and where 
not 2 396 
Quaſhing Indictments os. 
Nuo V. arranto I rs 
— —— 
R. 
B Eaſonableneſs, how determined 12 
Records 1bid. 
See Evidence, Trial, Writs 443 
Recoveries 462 
See Evidence. 
Repleader 302 
Reputation 443 
See Marriage. 
Reſignation 21 
Robbery. See Hundred. 
Rules of Court 444 


See Acts of Court. 
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Th T. BLE 
Sars and Acts under Seal Pio 444 
Sheriff. 

Where a Writ 1 may be awarded either to = 

\Eſcheator or Sheriff — | 


Whether a Return were made to be tried by 
the Sheriff 


23 
If. the Queſtion, be whether ſuch a one is She- 


riff, it ſhall be tried by the Record id. 


The Office of the Sheriff 48, 49, 174 
Where a Venire facias ſhall not be directed to 
him 4509, 50, 51, 175 
Where there are two Sheriffs, both muſt join 
in the Return of Proceſs 70 
How the Sheriff ſhall ſummon and return the 
Jury ; bel 110 
Simony 371, 521 
Solicitor 5 389 
* Statutes. 
Marl. c. 13. 1 89 
Weſtm. 2. c. 30. 76, 89 
Weltm. 2. c. 31. ; 225 
33 E. 1. | 177, 204 
Stat. of 707k 5375 90 
2 E. 3. c. 16. 71 
5 E. 3, c. 10. 1 
10 E. 3. c. 3. 5 622 
3. . 2. 
. 3. c. 10. 614 
25 E. 3. c. 4. Ibid. 
e.. 241 
28 E. 3. c. 13. ibid. 618 
34 E. 3. c. 8. 264 
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8 E. 3. c. 12. Page 265 
2 E. 3. c. 11. 77, 89 
H. 3. e. 3. 5 
H. 6. c. 12, 15 69 
H. 6. c. 29 244 
2 Hg.. 4. 660 
3 H. 8. c. g. 87 
8. . 0. 52, 61, 68 
3 H. 8. c. 23. 627 
5 H. 8. c. 6. 81, 107, 202, 270 
1 E. 6. c. 12. 3 
2 C3 E. 6. c. 24. 627 
1 S 2 Pb. & M. c. 10. 617 
2 & 3 Pb. & M. c. 10. | 611 
4&5 Pb. & M. c. 7. | $1, 203 
5 Elix. c. . | 388 
5 Bliz. c. 25 | | 81 
8 Elix. c. 4. 600 
14 Elix. c. . 80 
18 Eliz. c. 5. „ 
18 Eliz. c. 14. 52, 61, 68 
27 Eliz, c. 6. 107, 202, 270 
21 Jac. 1. c. 13. 55, 60, 69 
1. 6. 21. 55 607 
21 Jac. 1. c. 27. 373 
16, 17 Car. 2. 60, 144 
19 Car. 2. c. 6. 370 
23 Car. 2. c. 2. 614 
31 Car. 2. c. 2. 603 
1 V. & M. Sefſ. 2. c. 2 598, 617 
1 V. & M. Sef.. 1. c. 16. 371 
384. & M. 4. 9. 601 
3G 4W.& M. 4. 11 409 
48 5. V. & M. c. 24 88, 110 
5& 6W.& M. c. 21. 464 
8. e. 3. 604, 610, 613, 619, 621 
788 V. z. c. 34. 39 
Vol. II. Z 788 


5 & 8W.3. c. 21. Page 113 
_ . c. 32. 58, 113 
99 . 3. c. 11, 6 2 
86 g9W. 3. 6. 27. 372 
10 11 V. 2. c. 23 5002 
1 Ain. c. 9. 396, 592 
I Ann. c. 18. 3096 
3 Ann. c. 9. 501 
4& 5 Ann. c. 16 47, 1165 145, 496 
5 Ann. c. 6 602 
* c. 31 593 
Ann. c. 18 0 
12 Ann. c. 7. 2 
3 Geo. 1. c. 15. E 258 
3 Geo. 2. c. 25, 59. 102. 146, &c. 
4 Geo. 2. c. 7. 163 
Geo. 2. c. 13. ; 71 
Geo. 2. c. 37. | _ 
Sub pærna 384, 388 
Surpluſage 287 
Surgeons 13 

T; 

Tales. 
ESCRIBED : 80 
At Common Law 3 
By Statute Bid. 
In what Caſes a Tales ſhall be granted Br, 82 
Tales denied 83 
One challenged ought not to be ſworn on the 
Tales 164 
Who may pray a Tales Thid. 
Who may be impanelled on a Tales . 84 
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along: Tales 5 | Page 84 
the 7; Taler © cannot be aue 


N rn Lo may 
"Phi Time of ohacittly them, their Pay 


© Order and Qqali ß 95, Ce. 
* Theſ Siency ; $8 
"How to be returned © 91 
Fender. of (ANPH A Me to a negligenc 
„ Treſpas, | 69 
Trade 

Trait, what OED 2 
Tranſttory Actions 124, 132 
Traverſe — / 
| See Evidence. 

Treaſon: 


The Trial of Treaſon anciently by Battle 20 
Challenges in Caſes of Treaſon 176, 599 
Perſons indicted of High Treaſon cannot be 
found guilty of Miſpriſion of Treafon 625 
A Man cannot be indicted of High Treaſon 
7 ns three Years after the Offence com- 


mitted. 625 
Treſpaſs 525 
See Evidence 
Trials. 

Trials Ordeal | 3 
'Trial defined 7 
Facts to be tried by the Jury, Matter of * 

by the Judge ä 9 

Trick by Certificate 

Records tried by themſelves 9 


2 2 Peer 


The TABLE: 
Peer upon an Indictment to be tried by his 
Peers; but upon an Appeal he muſt be tried 
by a Jury, and in Caſes of Præmunire by a 
Jury Page 12 
Nonage to be tried by the n of the 
Court, Maihem by a View of the Court 
14 
Death of the Huſband in Dower, Summons 
and Challenge of a Juror to be tried by 
Examination of the Parties, and Witneſſes 
1 


Nobili to be tried by the Kingys 0 Wric 
Ancient Demeſne 8 Domeſaay 16 

Proceedings in a 1 not of Record, ſhall be 
tried by the Country "_ 


And fo the Probate of Wills 
Criminal Matters muſt be tried by a Jry 


Baſtardy, when tried by the Country Did. 


Cuſtoms of London tried by the . 
Teertilicate 


Matters of Fact mixed with Matters of 11 


to be tried by the Country 19 
Trials by Battle „ 
Trials by Ordeal deſcribed Did. 
Trial by Wager of Law 21 


Admiſſion, Inſtitution, Plenarty, Avoidance, 
Ability, General Baſtardy, Eſpouſals and 
Divorce, how tried 21, 22 

Ideocy to be tried by the Court of Chancery 

22 

Trials by the Marſhal's Certificate, by a Meſ- 

ſenger, by Examination and by the Alma- 

pack 24 


Trials 
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Trials Ordeal prohibited by Parliament, Trials 
by Battle prohibited only by the Canon 


Page 25 
One not compellable to try a Traverſe the ſame 
Seſſions he makes it 2 
What Courts may inquire and determine the 
ſame Day Did. 
Where are ſeveral Iſſues, which ſhall be firſt 
. 28, 29 
Where a new Trial ſhall be granted 30, 31 
What Notice of Trial is good 31, 47 
Trial by Proviſo 31 


Where full Coſts ſnall be had upon Trial 37 


Where a Trial may be after the Death of one 
of the Parties Lid. 
Trials at Bar, where and when 231 
Facts done beyond Sea, how tried 232, Gc. 


7 rial per Medietatem Linguæ. See Jurors 61 s 


Their Antiquity 241 
It is not material what Kingdom Aliens are 
of 242 
When the Alien muſt pray a Venire per A 
- tatem Lingue 24 
Where the Trial of an Alien ſhall be by all 
Engliſh 244 
Trials in Capital Caſes 626 


Triors 36, 79, 86, 178, 189, 191, 194, 
195, 199, &c. g 


Trover 853 
HGiee Evidence. 
I -- _ 386, Cc. 394 
2 Value 
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Variance, See 0 
DES 2 facia, Rp gion 

Form of the Writ | 46 
To whom it thall be directed 22 
When to the Coroner 49, 30, 5, 84 
When to Eſliſors 
Venire may be ditested to CO o by 

Conſent | 65 
Of altering the Venue N — 37 


Defects in the Vnire 63, 7 
Where there muſt be a Venire de Novo © of 
Where ſeveral Venire facias's 66, 67, 68 


Miſtakes lo the Venirrt 50 
Venire facias by Proviſo 71, 75 
Why the Venire runs to have the Jury appear 

at Weſtminſter ' . 73, Ve. 
 Verdiet. Set Fury. 
Derivation of the Word 278 
General and ſpecial Verdicts, their Damen 
279 
In what Caſes the Jury may find a pecld | 
Verdict 280, c. 


The Court cannot refuſe a general Verdict, if 
the Jury will take the Law upon them- 
ſelves 7 283, 284 

In what Caſes the Jury may find Eſtoppels 

8 


284 
Of uncertain Verdicts 286, 298,9 


Ot 


| the 1 AB 1 
Ge partial Vetüts 28.7 
| In ny ies a Verdict way find 25 High the 
Aue 288 


ö fa what Caſes the Jury muſt find Datnagges, 
9 chey be joint, OR Aden 


9, Ce. 
Wien A Deiedled Vveldiet may be c 
by a Writ of Enquir 
Ver iets ſer Aſide for fitter in the De. 
Uiratioh © © 294 
Whete © the findiog Damages, or, oniitting - 
bude them 1 Is wrong, of may be arnenide nde | 
2094, Ge. 
verde amended by the Notes 22097 
ill Plea made goo by the Verdict OI 


att. A... EE. , ata. A. Fe 


f What a Verdi be, And how it mall 
. de conſtrued 2298, Sc. 304, Se. 
What the Jury may find 308 
Of open and privy Vetdicts 309 
here the Jury may change their Verdict 309, 
| 327 
| "I Thall give but one Verdict in the fame 
Cauſe 310 
What Things a Jury may find, and what th 
312, Me. 
What is a good Verdict, and what hot 3 1 1 | 
Surpluſage in a Verdict 31 5 
| Cereainty in a Verdict. 5 
Verdicts good by Intenditithe 31 
Special — aids the Immperſections of a 
Verdict 18 
For whom the Verdict Mall be ſaſd to be. 
_ © Found 88 "65% 
If the Subſtance of the Iſſue be found; it is - 
_ ſufficient 326 
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In. what Caſes an Tnqueſt ſhall be taken by 
Default Page 331 
| Whar Verdicts the Jury are to find | in ſeveral 
Iſſues, | | 332 
A Verdict may be given Shout or againſt 
Teſtimony Ibid. 
The, Verdict will aid a Title defectively ſer 
forth, but not a bad one 23445 
Where chere ought to. be four Days between 
the Verdict and the Judgment, and where 
not 3377 341 
A privy Verdict may be taken in an Informa- 
tion, but not in Treaſon or Felony 338 
Where a Verdict is eee. and where not 


339 
Diſcontinuance may 1 after a ſpecial Verdict 


34 
Two Counts in the Nar* for Things of the — 
Kind, not averred to be different, helped by 


the Verdict Did. 
View e 
Viſne . 115 to 144 
| See Jury. | 
Where neceſſary „ $40, 6 
What a Vicarage endowed 541,2 
Poire dire 14, 205 
Jury. 


Party to an uſurious Contract cannot be a 
Witneſs 377 
Upon an Information on the Statute for Uſury, 


the Borrower may be a Witneſs if he has 
paid the Money 395 


Wager 


The TABLE. 
W. 
Wager of Law. 


Law, and the Manner of it Page 21 


In Wager of Law none can be challenged for” 


Favour or Inſufficiency 192 
Warranty — 582 
Waſte | IE 

Way. 


If ry purchaſe a Way to a Barn, and af- 


ter purchaſe other Lats beyond, he may 
uſe that Way to the new w purchaſed Lands 


529 


Wills 17, 519 


See Evidence. 

. Witneſs. See Evidence. 

Writs and Record after a Verdict l, and how 
ſupplied 79 
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L. AW-BOOKS juſt publiſhed, 
By L. Willa, Fleet ſtreet. 
8 of -the King's: bench, 

Common Pleas, Chancery, and Ecclefiale; 

tical Courts, in 6 Vols, or each ſeparate. 

A General Abridgment of Caſes in Equity, 

2d Vol. argued and aqjydged ip the High, 
Court of More, Sc. with a large ok 
lection of Caſes never before publiſhed ; ; 
which brings the Work down to the preſent 
Time. By a Gentleman of the Middle 
Temple. 

Where may be had alſo the iſt Vol. of the . 
above Work, either ſeparate or together. 

Caſes in Equity during the Time of the late 

Lord Chancellor Talbot. 2d Edit. 
Lilly's Modern Entries and Select Pleadings in 

the Courts of King's Bench, Common Pleas, 
and Exchequer; alſo a Collection of Writs 
in molt Cafes now in Practice. 

Sir Thomas Ray mond's Reports in the Courts 
of King's Bench, Common Pleas, and Ex- 
chequer. 

Barnardiſton's Reports in Chancery. 

Rules, Orders and Notices in the Court of 
King's Bench and Common Pleas; alſo Re- 
ports and Caſes of Practice in the Common 
Pleas, 2 Vols. 


Treatiſe of Equity. 
Baron and Feme. 
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L. AW- BO O K 8, Ge. 

The preſent Practice of Fines and - wer 

with the Theory belonging to each. 

Law of Commons and Commoners. 

Bobun's Law of Tithes. 

Hawkins's Abridgment of Coke upon Lit- 
tleton. 

New Returna Brevium: Collected from the 
many printed Law-Beoks extant, concerning 
the Return of Writs in the Courts of Chan- 
cery, Exchequer, King's Bench, Sc. 

Gilbert's (DB. C. B.) Law of Deviſes, Revoca- 

tions and laſt Wills. To which are added 

. Choice Precedents of Wills. 

—— — Law of Ejectments. 

Utſes and Truſts, 

———- Hiſtorical View of the Exchequer. 

—— enures. 

Reports in Equity and Exehequer. 

Bucon's Nezw Abridgment of the Law, 4 Vols. 

Watſon's Complete Incumbent: Or, The 
Clergyman's Law, 

Levinz's Reports. 

A few remaining Copies of Hale's Pleas of the 
Crown, 2 Vols. 

Hiſtory of the Law, 

Vernon's Reports in Chancery from the 33d 
of King Charles II. to the 5th of King 
Geo. I. 2 Vols. 

Cumberbach's Reports in the King's Bench, 

Saunders's Reports in the King's Bench, 2 
Vols. 

Hobarts Reports. 

Sir Thomas Jones's Reports. 

Caſes in Chancery, 3d Edit. 
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- Tenants Law: or, the Laws concerning Land- 


lords, Tenants and Farmers, viz. 1. Of the 
ſeveral Kinds of Tenants and Tenures. 2. 
Of Leaſes, Covenants, Surrenders, and A- 
ſiguments, &c. 3. Of Rent: Acceptance 
and extinguiſpment thereof. 4. Of Crops 
growing, and Trees blown down, &c. who 
are entitled to them. 5. Of Diſtreſſes, 
Keplevins, and Reſcous. 6. Of Waſte; 
_- What is ſo, and what not. 7. Of Com- 
mon for Cattle. 8. Of Frauds in buying 
and felling Lands or Goods. 9. Of Treſ- 
paſſes and Nuſances. 10. Modern Obſer- 
vations relating to Covenants on Leaſes. 
11. Of the late Act to prevent Fires; and 
Rules to be obſerved in erecting of new 
Buildings in and about London. Uſeful 
for all Landlords Tenants, Farmers, Stew- 
- ards, Agents, Solicitors and others, con- 
cerned in the buying, ſelling, or letting 
Eſtates. The Fifteenth Edition, with all 
the Modern Caſes: In which are added all 
ſuch Acts of Parliament and Reſolutions, 
as relate to theſe Subjects, down to the 
preſent Lear; and likewiſe plain Directions 
for Ls * Rent. 


